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P l a i n t i f f  Southwest Fo res t  I n d u s t r i e s ,  P a c i f i c  North- 

west Div is ion  (SW F o r e s t  I n d u s t r i e s ) ,  commenced a n  a c t i o n  seek- 

i ng  a j u d i c i a l  d e c l a r a t i o n  t h a t  defendant  Hupa Timber Corpora- 

t i o n  w a s  o b l i g a t e d  t o  indemnify i t  a g a i n s t  impos i t i on  o f  a  

"timber y i e l d  tax"  by t h e  S t a t e  o f  C a l i f o r n i a  on l o g s  i t  had 

purchased from Hupa Timber Corporat ion.  

The s u p e r i o r  c o u r t  g r an t ed  judgment as prayed and Hupa 

Timber Corporat ion has  appealed.  

The f a c t s  o f  t h e  c a s e  are s t i p u l a t e d ,  and t h u s  uncon- 

t r o v e r t e d .  We n a r r a t e  them, as found m a t e r i a l .  



Hoopa Val ley Ind ian  Tr ibe  occupies  Hoopa Val ley Ind ian  

Reserva t ion  i n  n o r t h e r n  C a l i f o r n i a .  I t s  members are,  gener-  

a l l y ,  a l l  persons  of  Hoopa Ind ian  blood l i v i n g  on t h e  r e s e r -  
. I 

v a t i o n .  It i s  a  se l f -govern ing  Ind ian  t r i b e  w i t h  a c o n s t i t u -  

t i o n  and Bylaws approved by t h e  Bureau o f  Ind ian  A f f a i r s  ac -  

cord ing  t o  an  a c t  o f  Congress. I ts  e l e c t e d  governing body i s  

termed Hoopa Val ley Business Council .  

Hoopa Val ley  Ind ian  T r i b e  i s  empowered by i t s  Cons t i tu -  

t i o n  and Bylaws, and t h u s  by t h e  Bureau o f  Ind ian  A f f a i r s  and - 
Congress, t o  " c r e a t e  subord ina t e  bodies  f o r  t h e  o p e r a t i o n  o f  

economic e n t e r p r i s e s  t o  b e n e f i t  t h e  t r i b e . "  

Pursuant  t o  t h e  power confer red  upon i t  by t h e  Bureau 

of  Ind ian  A f f a i r s  and by Congress, t h e  Hoopa Val ley  Business 

Council "char tered"  Hupa Timber Corporat ion,  among o t h e r  

t h i n g s ,  f o r  t h e  purpose and under t h e  cond i t i ons  as fo l low ( t h e  

emphasis i s  o u r s ) :  

"The purpose f o r  which t h i s  Corporat ion i s  formed i s  

t o  engage i n  commercial, i n d u s t r i a l  o r  o t h e r  e n t e r p r i s e ,  having 

a s  i t s  o b j e c t  t h e  development and d i s p o s i t i o n  o f  a s s e t s  of  t h e  

Corporat ion which t h e y  have acqu i r ed ,  i nc lud ing  b u t  no t  l i m i t e d  

t o ,  t h e  propaga t ion ,  p roces s ing ,  and sale o f  t imber  w i t h i n  t h e  

boundar ies  o f  t h e  Hoopa Val ley  Reserva t ion .  I n  p u r s u i t  o f  t h i s  

end,  t h e  Corporat ion s h a l l  have t h e  power t o  a s s i g n ,  t r a n s f e r  

o r  o t h e r w i s e - d i s p o s e  o f ,  t r a d e ,  . d e a l - i n  and w i t h  goods, wares, 

and merchandise of every  c l a s s  and d e s c r i p t i o n .  



"The Board o f  D i r e c t o r s  may a u t h o r i z e  any o f f i c e r  o r  

agent  t o  t h e  Corporat ion t o  e n t e r  i n t o  any c o n t r a c t s  o r  execute  

and d e l i v e r  any ins t rument  i n  t h e  name o f  o r  on beha l f  o f  t h e  

Corporat ion and such a u t h o r i t y  may be  g e n e r a l ,  o r  conf ined t o  

s p e c i f i c  i n s t ances . "  

The c h a r t e r  a l s o  provided:  

"The Hoopa Val ley  Business Council may from time t o  

t i m e  d e c l a r e  n e t  ea rn ings  o f  t h e  Corporat ion and a u t h o r i z e  pay- 

ment o f  s a i d  n e t  ea rn ings  i n t o  t h e  g e n e r a l  fund o f  t h e  Hoopa 

Val ley Tr ibe .  N e t  e a r n i n g s  s h a l l  be  de f ined  as Net P r o f i t s  a£-  

t e r  payment o f  a l l  c u r r e n t l y  due o b l i g a t i o n s  o f  t h e  Corporat ion 

and an al lowance f o r  t h e  maintenance o f  adequa te  r e s e r v e  funds 

f o r  t h e  Corporat ion.  The T r i b a l  Business Council s h a l l  make 

such d i s p o s i t i o n  o f  n e t  ea rn ings  as i t  may a u t h o r i z e  f o r  t h e  

b e n e f i t  o f  members o f  t h e  Hoopa Val ley Tr ibe ."  

Hupa Timber Corporat ion had l a w f u l l y  acqui red  s t ands  

of t imber  on t h e  r e s e r v a t i o n  from t h e  Bureau o f  Ind ian  A f f a i r s ,  

which t imber  i t  had f e l l e d  and reduced t o  l ogs .  

Hupa Timber Corpora t ion ' s  gene ra l  manager t hen  con- 

t a c t e d  SW Fores t  I n d u s t r i e s ,  o f f e r i n g  t o  se l l  t h e  l ogs .  The 

p a r t i e s  reached an  unders tanding and e n t e r e d  i n t o  a w r i t t e n  

c o n t r a c t .  

The w r i t t e n  c o n t r a c t ,  among o t h e r  t h i n g s ,  provided 

( t h e  emphasis i s . . o u r s )  : 

' ' Se l l e r  ho lds  a l l  r i g h t ,  t i t l e  and i n t e r e s t  i n  and 



to the Logs and is duly authorized and empowered to convey such 

right, title and interest to Purchaser free and clear of any 

and all liens, mortgages, security interests or encumbrances, 

of any nature whatsoever. 

"Seller does hereby covenant and agree that it will 

indemnify and save Purchaser harmless from and against any and 

all liability, claims, losses, damages, fees, penalties or ex- 

penses of any nature whatsoever which may be assessed or im- 

posed against Purchaser as a result of its purchase or use of 

the Logs. 

"The purchase price . . . includes all fees, charges, 
and expenses, and all transaction privilege, severance or other 

7 

taxes which relate to the cutting, removal or sale of the Logs. 

Seller shall pay all such obligations without any further claim 

or demand on Purchaser for any sums whatsoever. 

"Seller is an inde~endent contractor. . . . 
"This Agreement shall be governed by, construed, inter- 

preted and enforced in accordance with the laws of the State of 

California .I1 

In accordance with the contract, the logs were de- 

livered by Hupa Timber Corporation to SW Forest Industries' log 

yard. They were paid for, and the transaction seemed closed. 

But thereafter, California's State Board of Equaliza- 

tion advised.SW .Forest Industries of-its ruling that a "timber 

yi.eld tax" was payable where "felled timber or logs from In- 

dian reservations are purchased from Indians." Such a-tax of 



$18,559.02 was l e v i e d  upon SW Fores t  I n d u s t r i e s  and,  a f t e r  an 

adverse  a d m i n i s t r a t i v e  hea r ing  and d e c i s i o n ,  w a s  p a i d  under 

p r o t e s t .  (A l awsu i t  t o  r ecove r  back such payment i s  pending.)  

SW   ore st I n d u s t r i e s  thereupon made c l a im  upon Hupa 

Timber Corporat ion f o r  i ndemni f i ca t ion ,  under t h e  w r i t t e n  con- 

t r a c t ,  f o r  such t a x e s  a s  i t  might f i n a l l y  become o b l i g a t e d  t o  

pay. The c la im was r e j e c t e d  by Hupa Timber Corporat ion.  

SW Fores t  I n d u s t r i e s '  i n s t a n t  a c t i o n  f o r  a j u d i c i a l  

de te rmina t ion  o f  t h e  r i g h t s  and o b l i g a t i o n s  o f  t h e  p a r t i e s  , 
i n  r e s p e c t  o f  t h e  c o n t r a c t ' s  indemnity c l a u s e ,  fol lowed. 

Soon a f t e r  t h e  a c t i o n ' s  commencement i t s  defendant ,  

Hupa Timber Corporat ion,  moved t o  d i smis s  i t  f o r  l a c k  o f  

j u r i s d i c t i o n .  

The motion w a s  grounded upon t h e  con ten t ion  t h a t ,  as 

a subord ina t e  o r g a n i z a t i o n  o f  an  Ind ian  t r i b e ,  i t  w a s  no t  bound 

by i t s  c o n t r a c t  and it could no t  be  sued i n  C a l i f o r n i a ' s  c o u r t s ,  

because o f  i t s  "sovereirtn immunity. 11 

The motion w a s  den ied ,  t h e  a c t i o n  proceeded t o  t r i a l ,  

and,  a s  no ted ,  judgment w a s  en t e red  f o r  SW Fores t  I n d u s t r i e s  de- 

c l a r i n g  t h a t  Hupa Timber Corporat ion w a s  ob l iged  under t h e  con- 

t r a c t  t o  indemnify i t  f o r  such o f  t h e  s u b j e c t  t a x e s  as i t  might 

be ,  o r  become, l e g a l l y  o b l i g a t e d  t o  pay. 

This  appea l  by Hupa Timber Corporat ion ensued. 

T h e . f a c t s  o f  t h e  appea l  being uncont rover ted ,  and 

e x . t r i n s i c  evidence n o t  having been in t roduced  a t  t h e  t r i a l .  



in aid of the written contract's interpretation, we are not 

bound by the superior court's determination. (Parsons v. 

Bristol Development Co. (1965) 62 Cal.2d 861, 865-866.) We 

independently determine the respective rights of the 

Hupa Timber Corporation had concededly represented 

to SW Forest Industries that it was "independent of the Hoopa 

Valley Indian Tribe," a concession which at the trial and on 

this appeal it has insistently repudiated. It now argues that 

"as a subordinate entity of the Hoopa Valley Tribe" it has the 

I t  same sovereign immunity from suit" in California's courts as 

the tribe itself. (No contention is made that it otherwise has 

a defense to the action.) We find ourselves in agreement, at 

least arguendo, that Hupa Timber Corporation is here indistin- 

guishable from its parent tribe. (See White Mountain Apache 

Tribe v. Shelley (Ariz. 1971) 480 P.2d 654, 656; Atkinson v. 

Haldane (Alaska 1977) 569 P.2d 151, 162-163.) 

The issue thus, as we see it, is whether, treating 

Hupa Timber Corporation's written contract and acts and con- 

duct as those of the Hoopa Valley Indian Tribe, it had sov- 

ereign immunity from being sued on the contract in this state's 

courts. 

We are brought to a consideration of the history of 

the concept of Indian immunity. 

"The policy of leaving .Indians free from state ju- 

risdiction and control is deeply rooted in the Nation's his- 

tory." (Rice v. Olson (1945) 324 U.S. 786, 789.) "Ind-ian 



t r i b e s  have always been cons idered  t o  have a n  immunity from 

s u i t  s i m i l a r  t o  t h a t  enjoyed by t h e  f e d e r a l  government." 

(Namekagon Develop. Co. v. Bois F o r t e  Res. Hous. Auth. (8 th  

C i r .  1975) 517 ' ~ . 2 d  508, 510; and see United S t a t e s  v. U.S. * 

F i d e l i t y  Co. (1940) 309 U.S. 506, passim.) 

But n e v e r t h e l e s s ,  such immunity i s  s u b j e c t  t o  t h e  

c o n t r o l  and r e g u l a t i o n  o f  Congress, t o  which t h e  C o n s t i t u t i o n  

(Art .  I ,  5 8,  c l a u s e  3) has  conf ided t h e  r e g u l a t i o n  o f  com- 

merce "with t h e  Ind ian  Tr ibes  ." 
This p r o v i s i o n  has  been v a r i o u s l y  he ld  as g iv ing  Con- 

11 I t  g r e s s  "broad, " "plenary,  " "exc lus ive ,  paramount, " and "ex- 

p l i c i t , "  a u t h o r i t y  over  Ind ian  a f f a i r s .  (White Mountain Apache 

T r i b e  v. Bracker (1980) 448 U.S. 136, 142; United S t a t e s  v. 

Wheeler (1978) 435 U.S. 313, 319; Norvel l  v. Sangre de  C r i s t o  

Development Co., Inc .  (10th  C i r .  1975) 519 F.2d 370, 378; 

Wounded Head v .  T r i b a l  Council o f  Oglala Sioux T r i b e  ( 8 t h  C i r .  

1975) 507 F.2d 1079, 1084; Agua C a l i e n t e  Band, e t c .  v .  C i ty  o f  

Palm Spr ings  (Cal. 1972) 347 F.Supp. 42, 50.) The a u t h o r i t y ,  

however, may be  s p e c i f i c a l l y  de l ega t ed  t o  t h e  s t a t e s  by Con- 

g r e s s .  (United S t a t e s  v. S t a t e  o f  New Mexico (10th  C i r .  1978) 

590 F.2d 323, 328; Hamilton v .  MacDonald (9 th  C i r .  1974) 503 

F.2d 1138, 1149; Agua C a l i e n t e  Band, e t c .  v. C i t y  o f  Palm 

Spr ings ,  sup ra ,  p.  52.) "It i s  c l e a r  t h a t  Congress a lone  must 

determine t h e  e x t e n t  t o  which immunities a f fo rded  t r i b a l  s t a t u s  

a r e  t o  be  withdrawn." (Morgan v. Colorado River  Ind ian  Tr ibe  



(Ariz. 1968) 443 P.2d 421, 424; and see Kake Village v. Egan 

(1962) 369 U.S. 60, passim.) 

However, "the trend has been away from the idea of in- 

herent 1ndian sovereignty as a bar to state jurisdiction." ' 

(McClanahan v. Arizona State Tax Comm'n (1972) 411 U.S. 164, 

172.) Instead, the public purpbse is "to permit the Indians to 

become full and equal citizens of their respective states and 

to terminate the wardship of the federal government over their 

affairs .'I (Rincon Band of Mission Indians v. County of San 

Diego (Cal. 1971) 324 F.Supp. 371, 374.) And Congress has em- 

phasized a duty "to promote Indian commercial activities." 

(Snohomish County v. Seattle Disposal Company (Wash. 1967) 425 

P.2d 22, 27.) 

Yet there remains the policy that Indian reservation 

land might not be sold or hypothecated by, or taxed to, its 

tribe or tribal members, and that the state and federal gov- 

ernments should not interfere with deeply rooted tribal gov- 

ernment, law, or custom. 

In implementation of the evolving policy Congress, in 

1953, enacted the statute known as Public Law 280, section 4, 

which has been codified as Title 28, United States Code section 

1360. (Before doing so, however, Congress had apparently 

considered and heeded the wishes of the affected states and 

territories, and. Indian tribes and.reservations.) 

Public Law 280, section 4, provides as follows: 



"(a)  Each o f  t h e  S t a t e s  o r  T e r r i t o r i e s  l i s t e d  i n  t h e  

fo l lowing  t a b l e  s h a l l  have j u r i s d i c t i o n  over  c i v i l  causes  o f  

a c t i o n  between Ind ians  o r  t o  which Ind ians  are p a r t i e s  which 

a r i s e  i n  the' a r e a s  o f  Ind ian  coun t ry  l i s t e d  o p p o s i t e  t h e  n a i e  

o f  t h e  S t a t e  o r  T e r r i t o r y  t o  t h e  same e x t e n t  t h a t  such S t a t e  o r  

T e r r i t o r y  has j u r i s d i c t i o n  over  o t h e r  c i v i l  causes  of  a c t i o n ,  

and t h o s e  c i v i l  laws o f  such S t a t e  o r  T e r r i t o r y  t h a t  a r e  of  

g e n e r a l p r i v a t e  p r o p e r t y  

s h a l l  have t h e  same f o r c e  and e f f e c t  w i t h i n  such Ind ian  coun- 

t r y  a s  t hey  have e lsewhere  w i t h i n  t h e  S t a t e  o r  T e r r i t o r y  (our 

emphasis): 

S t a t e  o r  
T e r r i t o r y  o f  Ind ian  country  a f f e c t e d  

Alaska. . . . . . . A l l  I nd i an  count ry  w i t h i n  t h e  T e r r i t o r y  
C a l i f o r n i a .  . . . . A l l  I nd i an  count ry  w i t h i n  t h e  S t a t e  
Minnesota . . . . . A l l  I nd i an  count ry  w i t h i n  t h e  S t a t e ,  

except  t h e  Red Lake Reserva t ion  
Nebraska. . . . . . A l l  I nd i an  count ry  w i t h i n  t h e  S t a t e  
Oregon. . . . . . . A l l  I nd i an  count ry  w i t h i n  t h e  S t a t e ,  

except  t h e  W a r m  Spr ings  Reservat ion 
Wisconsin . . . . . A l l  I nd i an  count ry  w i t h i n  t h e  S t a t e  

"(b) Nothing i n  t h i s  s e c t i o n  s h a l l  a u t h o r i z e  the 

a l i e n a t i o n ,  encumbrance, o r  t a x a t i o n  o f  any r e a l  o r  persona l  

p rope r ty ,  i nc lud ing  wate r  r i g h t s ,  belonging t o  any Ind ian  o r  

any Ind ian  t r i b e ,  band, o r  community t h a t  i s  h e l d  i n  t r u s t  by 

t h e  United S t a t e s  o r  i s  s u b j e c t  t o  a r e s t r i c t i o n  a g a i n s t  
. .. .. . . 

a l i e n a t i o n  imposed by t h e  United S t a t e s ;  o r  s h a l l  a u t h o r i z e  

r e g u l a t i o n  o f  t h e  u se  o f  such p rope r ty  i n  a manner . incons i s -  - 
t e n t  w i t h  any F e d e r a l . t r e a t y ,  agreement, o r  s t a t u t e  o r  w i th  any 



r e g u l a t i o n  made pursuant  t h e r e t o ;  o r  s h a l l  con fe r  j u r i s d i c t i o n  

upon t h e  S t a t e  t o  a d j u d i c a t e ,  i n  p roba te  proceedings  o r  o t h e r -  

wise ,  t h e  ownership o r  r i g h t  t o  possess ion  o f  such p rope r ty  o r  

any i n t e r e s t .  t h e r e i n .  

"(c)  Any t r i b a l  ordinance o r  custom h e r e t o f o r e  o r  

h e r e a f t e r  adopted by a n  Ind ian  t r i b e ,  band, o r  community i n  t h e  

e x e r c i s e  o f  any a u t h o r i t y  which it  may posses s  s h a l l ,  i f  no t  

i n c o n s i s t e n t  w i t h  any a p p l i c a b l e  c i v i l  law o f  t h e  S t a t e ,  

be  given f u l l  f o r c e  and e f f e c t  i n  t h e  de t e rmina t ion  o f  c i v i l  

causes  o f  a c t i o n  pursuant  t o  t h i s  s ec t ion . "  

Pub l i c  Law 280, s e c t i o n  4,  has  been broadly  i n t e r -  

p r e t e d  by t h e  n a t i o n ' s  h i g h  c o u r t  i n  Bryan v. I t a s c a  County, 

426 U.S. 373 (q .v . ) ,  which concerned impos i t ion  o f  a s t a t e  t a x  

upon a r e s e r v a t i o n  Ind ian .  

The s t a t u t e  "was p l a i n l y  n o t  meant t o  e f f e c t  t o t a l  

a s s i m i l a t i o n "  o f  r e s e r v a t i o n  Ind ians  (p . 387) . "[Nlothing i n  

i t s  l e g i s l a t i v e  h i s t o r y  remotely  sugges t s  t h a t  Congress meant 

t h e  A c t ' s  ex t ens ion  o f  c i v i l  j u r i s d i c t i o n  t o  t h e  S t a t e s  should 

r e s u l t  i n  t h e  undermining o r  d e s t r u c t i o n  o f  such t r i b a l  govern- 

ments as d i d  e x i s t  and a convers ion  o f  t h e  a f f e c t e d  t r i b e s  i n t o  

l i t t l e  more than  ' p r i v a t e ,  vo lun ta ry  o r g a n i z a t i o n s , '  . . . a 

p o s s i b l e  r e s u l t  i f  t r i b a l  governments and r e s e r v a t i o n  Ind ians  

were subord ina ted  t o  t h e  f u l l  panoply o f  c i v i l  r e g u l a t o r y  

powers, i nc lud ing  t a x a t i o n ,  of s t a t e - a n d  l o c a l  governments. 

The Act i t s e l f  r e f u t e s  such an  i n f e r e n c e :  t h e r e  i s  notably .  

absen t  any c o n f e r r a l  o f  s t a t e  j u r i s d i c t i o n  ove r  t h e  t r a e s  



themselves,  and 8 4 ( c ) ,  28 U. S.  C. $ 1360(c) ,  p rov id ing  f o r  

t h e  ' f u l l  f o r c e  and e f f e c t '  o f  any t r i b a l  o rd inances  o r  customs 

' h e r e t o f o r e  o r  h e r e a f t e r  adopted by an  Ind ian  t r i b e  . . . i f  
' 1  

n o t  i n c o n s i s t e n t  w i t h  any a p p l i c a b l e  c i v i l  l a w  o f  t h e  S t a t e ; '  

contemplates  t h e  cont inu ing  v i t a l i t y  o f  t r i b a l  government.'' 

(Pp. 388-389.) 

And t h e  Bryan v. I t a s c a  County c o u r t  f u r t h e r  s a i d :  

"Piecing t o g e t h e r  as b e s t  w e  can t h e  s p a r s e  l e g i s l a t i v e  h i s -  

t o r y  o f  $ 4 ,  subsec t ion  (a )  seems t o  have been p r i m a r i l y  i n -  

tended t o  r e d r e s s  t h e  l a c k  o f  adequate  I n d i a n  forums f o r  re- 

so lv ing  p r i v a t e  l e g a l  d i s p u t e s  between r e s e r v a t i o n  Ind ians ,  

and between Ind ians  and o t h e r  p r i v a t e  c i t i z e n s ,  by pe rmi t t i ng  

t h e  c o u r t s  o f  t h e  S t a t e s  t o  dec ide  such d i s p u t e s ;  t h i s  i s  d e f i -  

n i t e l y  t h e  import o f  t h e  s t a t u t o r y  wording c o n f e r r i n g  upon a 

S t a t e  ' j u r i s d i c t i o n  ove r  c i v i l  causes  o f  a c t i o n  between In -  

d i a n s  o r  t o  which Ind ians  are p a r t i e s  which a r i s e  i n  . . . 
Ind ian  count ry  . . . t o  t h e  same e x t e n t  t h a t  such S t a t e  . . . 
has  j u r i s d i c t i o n  over  o t h e r  c i v i l  causes  o f  a c t i o n . '  With t h i s  

as t h e  primary focus  o f  $ 4 ( a ) ,  t h e  wording t h a t  fol lows i n  5 

4(a )  'and those  c i v i l  l a w s  o f  such S t a t e  . . . t h a t  are o f  gen- 

eral a p p l i c a t i o n  t o  p r i v a t e  persons  o r  p r i v a t e  p rope r ty  s h a l l  

have t h e  same f o r c e  and e f f e c t  w i t h i n  such Ind ian  country  as 

they  have e lsewhere  w i t h i n  t h e  S t a t e 1 - - a u t h o r i z e s  a p p l i c a t i o n  

by t h e  s t a t e  c o u r t s  of t h e i r  r u l e s  .of d e c i s i o n  t o  dec ide  such 

d i s p u t e s  .- l o  (426 U.S., pp. 383-384; o u r  emphasis .) 



The above f o o t n o t e  1 0  o f  t h e  Bryan v. I t a s c a  County 

op in ion  (p. 3 8 4 ) ,  by which t h e  views o f  a r e spec t ed  l e g a l  com- 

mentator  were adopted by t h e  c o u r t ,  a s s e r t e d :  

'"E'A f a i r  read ing  o f  t h e s e  two c l a u s e s  sugges t s  ' 

t h a t  Congress never  in tended  " c i v i l  laws" t o  mean t h e  e n t i r e  

a r r a y  o f  state noncr iminal  l a w s ,  bu t  r a t h e r  t h a t  Congress i n -  

tended " c i v i l  l a w s "  t o  mean t h o s e  laws which have t o  do w i t h  

p r i v a t e  r i g h t s  and s t a t u s .  Therefore ,  " c i v i l  laws . . . o f  

g e n e r a l  a p p l i c a t i o n  t o  p r i v a t e  persons  o r  p r i v a t e  proper ty"  

would inc lude  t h e  laws o f - c o n t r a c t ,  t o r t ,  mar r iage ,  d ivo rce ,  

i n s a n i t y ,  de scen t ,  e t c . ,  b u t  would n o t  i n c l u d e  laws d e c l a r i n g  

o r  implementing t h e  s tates '  sovere ign  powers, such as t h e  power 

t o  t a x ,  g r a n t  f r a n c h i s e ,  e t c .  These a r e  n o t  w i t h i n  t h e  f a i r  

meaning o f  " p r i v a t e   law^."'^' (Emphasis added.) 

It w i l l  t h u s  b e  seen t h a t  ' l con t r ac tua l l '  d i s p u t e s  such 

as t h a t  he re  a t  i s s u e  between SW Fores t  I n d u s t r i e s  and Hupa 

Timber Corporat ion a r e ,  as found by t h e  s u p e r i o r  c o u r t ,  s u b j e c t  

t o  t h e  j u r i s d i c t i o n  o f  C a l i f o r n i a ' s  c o u r t s .  

But Hupa Timber Corporat ion i n s i s t s  t h a t  t h e  s t a t u t e  

covers  on ly  i n d i v i d u a l  Hoopa Ind ians ,  and - n o t  t h e  Hoopa Val ley 

Ind ian  Tr ibe  from which i t  i s  i n d i s t i n g u i s h a b l e  as i t s  "subor- 

d i n a t e  e n t i t y . "  

We d i s a g r e e .  

Pub l i c  Law 280, s e c t i o n  4, e x p r e s s l y  r e l a t e s  t o  "In- 

d i ans , "  any "Indian t r i b e ,  band, o r  community," and t o  "Indian 



country." Bryan v. Itasca County, supra, 426 U.S. 373, 389- 

390, expressly holds, as to related Acts of Congress in pari . 
materia with Public Law 280, section 4, that "the laws of the 

several States 'shall apply to the tribe and its members [oui 

emphasis] in the same manner as they apply to other citizens 

or persons within their jurisdictions." And by definition the 

statute's term "Indian country'' has been held to include "any 

unceded lands owned or occupied by an Indian nation or tribe of - 

Indians." (United States v. Chavez (1933) 290 U.S. 357, 364.) 

And: "[Ilt is repugnant to the American theory of 

sovereignty that an instrumentality of the sovereign shall 

have all the rights and advantages of a trading corporation, 

and the ability to sue, and yet be itself immune from suit, and 

able to contract with others, or to injure others, confident 

that no redress may be had against it as a matter of right." 

(Namekagon Dev. Co., Inc. v. Bois Forte Res. Hous. Au. (Minn. 

1974) 395 F.Supp. 23, 29.) 

Moreover, and although not necessary to our deter- 

mination of the appeal, - it will reasonably be concluded from 

the uncontroverted evidence of the case that Hoopa Valley In- 

dian Tribe, - g_f  Public Law 280, section 4, had 

waived its sovereign immunity and had consented to SW Forest 

Industries' action. 

As noted, Hupa Timber Corporation's contract with 

SW. Forest Industries expressly provided: 



"This Agreement s h a l l  be governed by,  cons t rued ,  i n -  

t e r p r e t e d  and enforced i n  accordance w i t h  t h e  laws o f  t h e  S t a t e  

o f  Ca l i fo rn ia . "  
I 1  

It w i l l  be  remembered t h a t  Congress, th rough  t h e  fed-  

eral Bureau o f  Ind ian  A f f a i r s ,  had au tho r i zed  "subordinate  

bodies  f o r  t h e  o p e r a t i o n  o f  economic e n t e r p r i s e s  t o  b e n e f i t  

t h e  t r i b e . "  The Hoopa Val ley  Ind ian  Tr ibe ,  under i t s  Const i -  

t u t i o n  and Bylaws approved by t h e  Bureau o f  Ind ian  A f f a i r s  and 

t h u s  by Congress, c h a r t e r e d  Hupa Timber Corporat ion empowering 

it  t o  e n t e r  i n t o  "con t r ac t s "  f o r  t h e  sale o f  t imber .  Such a 

power t o  be  meaningful ,  and under t h e  presumption t h a t  con- 

t r a c t s  a r e  " f a i r  and r e g u l a r "  ( s ee  Civ. Code, $ 3545; L e v i t t  

v. Glen L. Clark & Co. (1949) 91 Cal.App.2d 662, 663) ,  would 

n e c e s s a r i l y  r e q u i r e  an  i n t e n t  t h a t  v a l i d  c o n t r a c t s  be  en t e red  

i n t o .  "A v a l i d  c o n t r a c t  i s  one which can be enforced  s o  as t o  

g i v e  t h e  proponent t h e r e o f  t h e  . . . advantage f o r  which he  b a r -  

gained." (Emphasis added; Heidt  v. Miller Heating & A i r  Con- 

d i t i o n i n g  Co. (1969) 271 Cal.App.2d 135,  137.) And i t  w i l l  be  

r e c a l l e d  t h a t  t h e  p a r t i e s '  w r i t t e n  c o n t r a c t  provided t h a t  i t  

be "enforced i n  accordance w i t h  t h e  l a w s  o f  t h e  S t a t e  o f  

Ca l i fo rn i a . "  

"[ Indian]  immunity, however, i s  no t  a b s o l u t e .  Like 

o t h e r  sovere ign  powers possessed by Ind ian  t r i b e s ,  i t  e x i s t s  

on ly  a t  t h e  su 'ff&rance o f  Congress 'and i s  s u b j e c t  t o  complete 

defeasance.  . . . Some c o u r t s  have expressed doubts  on t h e  



a b i l i t y  o f  Ind ian  t r i b e s  t o  waive immunity, b u t  t h e  Supreme 

Court has  expressed c l e a r l y  i t s  p o s i t i o n .  I n  Turner v .  United 

S t a t e s ,  248 U.S. 354, 39 S.Ct. 109,  63 L.Ed. 291 (1919), M r .  

J u s t i c e  ~ r a n d e i s  found t r i b a l  immunity, s t a t i n g  t h a t  ' [ w l i t h -  

o u t  a u t h o r i z a t i o n  from Congress, t h e  [ t r i b e ]  could no t  . . . 
have been sued i n  any c o u r t ;  k t  l e a s t  [ n o t ]  wi thout  i t s  con- 

s e n t .  . . . I f  Ind i an  t r i b e s  could no t  waive immunity, t h e  

i t a l i c i z e d  language above would be  surp lusage .  We t h i n k  i t  i s  

more than  t h a t .  We t h u s  hold  t h a t  Ind ian  t r i b e s  may consent  t o  

s u i t  wi thout  e x p l i c i t  Congressional  a u t h o r i t y . "  (Emphasis 

added; United S t a t e s  v .  S t a t e  o f  O r .  ( 9 t h  C i r .  1981) 657 F.2d 

I n  Namekagon Dev. Co., I nc .  v .  Bois F o r t e  Res. Hous. 

Au sup ra ,  395 F.Supp. 23, 27, a f t e r  s t a t i n g  t h a t  t h e  s u b j e c t  ., 
Ind ian  t r i b e  had "power t o  c r e a t e  a l e g a l l y  r e s p o n s i b l e  cor -  

po ra t ion , "  t h e  c o u r t  he ld  t h a t  such a u t h o r i t y  inc luded  t h e  

"power t o  waive immunity," and t h a t :  "The power o f  t h e  T r ibe  

I t o  waive immunity i s  no more r e se rved '  t han  i s  t h e  power o f  

t h e  United S t a t e s  t o  do t h e  same; i n  b o t h  i n s t a n c e s ,  t h e  power 

t o  waive immunity i s  i n h e r e n t  i n  t h e  power t o  assert it." On 

appea l  t h e  d i s t r i c t  c o u r t ' s  judgment w a s  a f f i rmed ,  t h e  review- 

i n g  c o u r t  ho ld ing  t h a t  an  express  c o n t r a c t u a l  promise o f  an  In-  

d i an  t r i b e  e f f e c t e d  a waiver  of immunity from a  l awsu i t  seeking 

t o  en fo rce  the , .promise .  (Namekagon Deelopment Co. v. - Bois 

F o r t e  R e s .  Hous. Auth., sup ra ,  517 F.2d 508, 510.) 



To the same effect see: Puyallup Tribe v. Washington 

Game Dept. (1977) 433 U.S. 165, 172; Turner v. United States 

(1918) 248 U.S. 354, 358; Merrion v. Jicarilla Apache Tribe 

(10th Cir. 1'980) 617 F.2d 537, 540; Fontenelle v. Omaha ~ribe 

of Nebraska (8th Cir. 1970) 430 F.2d 143, 147. 

We need not determine whether an Indian tribe's 

rights, not to be taxed by the state, or to the inviolability 

of its reservation land, or to having its tribal government, 

laws, and traditions respected (see Pub. Law 280, $ 4), may be 

waived. We are concerned here only with the question whether, 

under the circumstances of this case, an Indian tribe is law- 

fully obliged to honor its commercial contract to sell logs. 

We have considered the case of Long v. Chemehuevi 

Indian Reservation (1981) 115 Cal.App.3d 853, upon which Hupa 

Timber Corporation heavily relies. As we read the opinion, 

the court concluded that the action, and its claimed tort, 

affected the "continuing vitality of tribal government," and 

I I thus did not preclude the tribe's "sovereign immunity. Nor, 

the court said, did the unsuccessful plaintiff "attempt to 

distinguish the tribe's immunity as a proprietor from its 

immunity as a government." Further, the court recognized 

the line of authority "that suits may be maintained against 

a proprietary corporation established by a sovereign [Indian] 

government where-the incident in question does not involve the 

exercise of government powers." (Such is precisely the situa- 

tion here.) And the court expressly noted the absence%£ a 



con ten t ion  " tha t  t h e  Chenehuevi T r ibe  gained a n  economic ad- 

vantage by g race  o f  i t s  sovere ign  s t a t u s . "  Mani fes t ly  t h e  ca se  

i s  of  no a i d  t o  Hupa Timber Corporat ion on i t s  appea l .  And 

were w e ,  arguendo, t o  f i n d  t h e r e i n  a conc lus ion  adverse  t o  t h a t  

which w e  reach ,  t h e  r u l i n g  would p a t e n t l y  be  t ranscended by t h e  

h i g h e r  a u t h o r i t y  w e  have here '  found c o n t r o l l i n g .  

For t h e  s e v e r a l  reasons  w e  have expressed ,  t h e  supe- 

r i o r  c o u r t  had j u r i s d i c t i o n  over  t h e  i n s t a n t  a c t i o n ,  and over  

i t s  defendant ,  Hupa Timber Corporat ion.  

Other con ten t ions  o f  t h e  p a r t i e s ,  and a r e s o l u t i o n  o f  

t h e  t r i a l  c o u r t ' s  conc lus ion  t h a t  Hupa Timber Corporat ion was a 

c o r p o r a t i o n  by e s t o p p e l  w i l l  n o t  be  cons idered  by u s ;  t hey  have 
- 

become unnecessary t o  o u r  de te rmina t ion  o f  t h e  appea l .  

The judgment i s  a f f i rmed.  
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