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L,." ,\ ;'. I N  THE UNZTED STATES DISTRICT COURT -''''.T*' I 
NORTHERN DISTRICT OF CALIFORNIA I 

THE HOOPA VALLEY TRIBE, a 1 
federal ly-recognized Ind ian  1 
t r i b e ,  1 

I 
P l a i n t i f f ,  I NO. C-81-3094-MHP 

I 
VS . I 

3 PRELXMI~~RY INJUNCTION 
JAMES G. WATT, 1 RE: 1981 TRINITY RIVER 
Secre ta ry  o f  t h e  I n t e r i o r ;  1 STREAM CLEARANCE CONTRAC 
KENNETE L. SMITH, A s s i s t a n t  f 
Sec re ta ry  f o r  Ind ian  A f f a i r s ;  1 
WILLIAM E. FINALE, Sacramento 1 
Area Di rec to r ,  Bureau o f  f 
I nd ian  A f f a i r s ;  1 
WILSON BARBER, JR., Super- 1 
i n t e n d e n t ,  Northern C a l i f o r n i a  1 
Agency, Bureau of Ind ian  A f f a i r s ,  1 
and THE UNITED STATES OF AMERICA, 1 

I 
Defendants. 3 

I 

The C o u r t  has  f u l l y  reviewed and c a r e f u l l y  considere  

t h e  motion o f  p l a i n t i f f  Hoopa Valley T r i b e ,  t h e  support ing and 

opposing memoranda, a f f i d a v i t s  and a t tachments  t h e r e t o ,  t h e  

documentary and t e s t i m o n i a l  evidence and o r a l  arguments 

o f f e r e d  i n  open c o u r t  a t  hear ings  h e l d  on August 4 ,  1981, on 

a s p e c t s  r e l e v a n t  t o  t h e  p r e s e n t  motion, 

Based on a l l  t h e  evidence i n  t h i s  case the Court 

Finds,  Holds, and Orders as fol lows:  

FINDINGS OF FACT 

I. H i s t o r i c a l l y  salmon, s t e e l h e a d ,  and o t h e r  anadromous 

f i s h  runs  o f  t h e  Klamath-Trinity River Systems have been a 

s u b s t a n t i a l  means o f  s u b s i s t e n c e  o f  t h e  Ind ians  of t h e  Hoopa 

Valley Indian Reservation.  They have also played a s i g n i f i c a n t  

r o l e  i n  t h e  ceremonial a s p e c t s  of t h e  Woopas lives. These 

p r a c t i c e s  cont inue a t  t h e  p resen t  t i m e .  However t h e  abundanc 

of t h e s e  runs has  been g r e a t l y  reduced i n  r e c e n t  years  by 



heavy ocean f i s h i n g  and adverse  environmental  cond i t ions .  

2. The United S t a t e s  F i s h  and W i l d l i f e  Serv ice  and 

the T r i n i t y  River Basin F i s h  and W i l d l i f e  Task Force have 

examined environmental  problems i n  t h e  Klamath-Trinity River 

System and t r i b u t a r i e s  and have recommended an i n t e n s e ,  

r e h a b i l i t a t i o n  program invo lv ing  s t ream cleanup, l o g  j am 

removal, d i v e r s i o n  sc reen ing  and h a b i t a t  r e s t o r a t i o n  a s  soon 

as p o s s i b l e .  See F i n a l  Report Hoopa Valley Ind ian  Reserva- 

t i o n :  Inventory o f  Reservat ion Waters, F i sh  Rearing 

F e a s i b i l i t y  Study and a Review o f  t h e  Histoxy and S t a t u s  of 

Anadromous Fishery Resources o f  t h e  Xlamath River Basin 

(U.S. F i sh  and W i l d l i f e  Serv ice ,  Arcata ,  C a l i f o r n i a ,  March 1 9  

1979) a t  39, 56-57, 76-77: AEfiaavi t  of R. U l i b a r r i  a t  2-3. 

3. The Bureau o f  Ind ian  A f f a i r s  has  set a s i d e  $90 ,000  

t o  be o b l i g a t e d  before  September 30, 1981, f o r  removal of 

man-made and n a t u r a l  o b s t r u c t i o n s  i n  t h e  T r i n i t y  River and 

i t s  t r i b u t a r i e s  on t h e  Hoopa Valley fnd ian  Reservation.  Both 

t h e  Sacramento Area D i r e c t o r  ana t h e  Super intendent ,  Northern 

C a l i f o r n i a  Agency, o f  t h e  Bureau o f  Ind ian  A f f a i r s  have s t a t e  

t h e i r  b e l i e f  t h a t  stream clea rance  work on t h e  Hoopa Valley 

Reservat ion i s  urgen t  i n  o r d e r  t o  p r o t e c t  f i s h  runs  spawning 

i n  1981 and f u t u r e  y e a r s .  

4.  On A p r i l  3, 1981, the Northern C a l i f o r n i a  Agency, 

Bureau o f  Ind ian  A f f a i r s ,  r ece ived  an a p p l i c a t i o n  from t h e  

Hoopa Val ley Business Council o f  t h e  Hoopa Valley Tr ibe  t o  

c o n t r a c t  wi th  t h e  Bureau o f  Indian A f f a i r s  under P u b l i c  Law 

93-638, t h e  Indian S e l f - ~ e t e t m i n a t i o n  Act, t o  perform t h e  

s t ream c lea rance  program t o  remove o b s t r u c t i o n s  from t h e  

T r i n i t y  River  and i ts t r i b u t a r i e s  on t h e  Hoopa Valley 

Reservation.  

5. On June 3, 1981, Wilson Barber,  Jr., Superintendent 

Northern C a l i f o r n i a  Agency, Bureau o f  Ind ian  A f f a i r s  



recommended approval of  t h e  Hoopa appl ica t ion .  M r .  Barber 

found t h a t  the work proposed t o  be performed by t h e  Hoopas wo 

add t o  the enhancement of  f i she ry  resources  of t he  Klamath- 

T r i n i t y  River System. 

6. On June 4,  1981, Wil l iamE. F ina le ,  Area Director ,  

Sacramento Area o f f i c e ,  Bureau o f  Indian Af fa i r s  re jec ted  t h e  

proposed con t r ac t  appl ica t ion  because it was not  accompanied 

by a w r i t t e n  r e so lu t ion  from t h e  governing body of t h e  Yurok 

Xndians. No o the r  reasons have been given f o r  denia l  of t he  

appl ica t ion .  

7. On June 11, 1981, t h e  Hoopa Valley Tribe f i l e d  an 

adminis t ra t ive  appeal from t h e  r e j e c t i o n  of  M r .  F inale .  On 

Ju ly  2 ,  1981, t h e  Tribe,  through counsel,  f i l e d  a p e t i t i o n  f o  

emergency review by Ass is tan t  Secretary of  Interior--Lndian 

Af fa i r s ,  Kenneth L. Smith. The Tr ibe ' s  appeals have been 

r e j ec t ed  by t h e  Department o f  t h e  I n t e r i o r .  

8. On o r  about Ju ly  1 4 ,  1981, t he  Bureau of  Indian 

Af fa i r s  published not ices  s o l i c i t i n g  requests  f o r  proposals 

from any e n t i t y  t o  perform stream clearance work under a 

*Buy Indian" con t r ac t  (see 25 U.S.C. 5 47) on T r i n i t y  River 

t r i b u t a r i e s  wi th in  t h e  Hoopa Valley Reservation. The 

announcement s t a t e d  t h a t  b ids  would be opened and the  contrac 

awarded on o r  about July 30, 1981, This s o l i c i t a t i o n  i s  

intended t o  u t i l i z e  the authorized stream clearance funds 

sought by t h e  p l a i n t i f f  and i s  l i k e l y  t o  exhaust funds 

ava i l ab l e  f o r  t h a t  work during f i s c a l  year  1981. 

9. Yuxok Indians occupy or  hold r i g h t s  t o  some portion! 

of t h e  Hoopa Valley Indian Reservation. The Yurok Indians 

have no t r i b a l  governing body, do not  operate  under a 

cons t i t u t i on  and do not  exerc i se  governmental control  over thc 

l i v e s  and a c t i v i t i e s  of Yurok Indians,  o r  over a s p e c i f i c  

t e r r i t o r y .  The Yurok "Tribeu does not adopt o r  recognize 



t r i b a l  r e s o l u t i o n s .  

10. The Bureau o f  Ind ian  A f f a i r s  has  never required 

approval  o f  t h e  Yurok Ind ians  i n  t h e  l e t t i n g  o f  previous 

c o n t r a c t s  t o  t h e  Hoopa Valley T r i b e  under P u b l i c  Law 93-638. 

CONCLUSIONS OF LRW 

1. This  Court  has  j u r i s d i c t i o n  over  t h i s  controversy 

pursuant  t o  28 U.S.C. SO 1331, 1361 and 1362. Venue i s  

proper.  

2. P u b l i c  Law 93-638, t h e  Ind ian  Self-Determination 

A c t ,  25 U.S.C. S 450  et seq. was in tended t o  a s s u r e  maximum 

Ind ian  p a r t i c i p a t i o n  i n  f e d e r a l  programs f o r  and s e r v i c e s  

t o  Zndians and t o  h a l t  f e d e r a l  domination o f  Ind ian  s e r v i c e  

programs. The Act mandates t h e  Secre ta ry  o f  t h e  I n t e r i o r  

t o  e n t e r  i n t o  se l f -de te rmina t ion  c o n t r a c t s  a t  t h e  r e q u e s t  o f  

a t r i b e  o r  t r i b a l  o rgan iza t ion .  Although a d e c l i n a t i o n  

procedure has  been author ized i n  t h e  s t a t u t e  t h e  Act p l a c e s  

upon t h e  Secre ta ry  t h e  burden o f  proof t o  show good cause 

why h e  should n o t  e n t e r  i n t o  a requested c o n t r a c t ,  25 U.S.C. 

SS 450, 450a, 450f; Hearings,  October 20 and 2 8 ,  1975, 

Senate  Subconmittee on Ind ian  A f f a i r s  o f  t h e  Committee on 

I n t e r i o r  and I n s u l a r  A f f a i r s  (94 Cong. 1st Sess.1.  

3. Congress has  requ i red  where more than  one t r i b e  

would be served by a proposed c o n t r a c t  under t h e  Act, each 

such t r i b e  must g i v e  t h e i r  consent  t o  proposed c o n t r a c t s .  

2 5  U.S.C. 5 450b(b) , ( c f  ; H.R. Rep. No.  93-1600 (93xd Cong. 

2d Sess . ,  December 16,  19741 24-25; see, P u b l i c  Law 93-639 

S 105 (a ) .  

4 ,  The r e g u l a t i o n s  promulgated under t h e  Indian 

Self-Determination Act r e q u i r e  "an au thor iz ing  r e s o l u t i o n  f r o  

each t r i b a l  governing bodyu of t h e  o t h e r  a f f e c t e d  t r i b e s .  

25 CFR 271.18 ( a ) .  



5. For t h e  purpose o f  t h e  foregoing p rov i s ion  t r i b a l  

governing body means the recognized governing body of a t r i b e .  

The Yurok Ind ians  do n o t  have a t r i b a l  governing body w i t h i n  

t h e  meaning o f  25 CFR S S  271.2(p) and 271.18(a) and 25 U.S.C. 

S 450 1b) (c) . Therefore ,  t h e  defendants  have condi t ioned 

approval  of  p l a i n t i f f ' s  proposed c o n t r a c t  on an impossible  

cond i t ion  which thwar t s  t h e  p l a i n  meaning and s p i r i t  o f  t h e  

Ind ian  S e l f  -Determination Act. 
* .  

6. The Bureau of Ind ian  A f f a i r s  does n o t  c o n s t i t u t e  

an agency au thor ized  t o  approve c o n t r a c t s  on behalf  of t h e  

Yuroks under P u b l i c  Law 93-638, nor  is i t s  approval on behalf  

o f  t h e  Yuroks necessary  under CFR 271.18 p r i o r  t o  g r a n t i n g  a 

c o n t r a c t  submitted under t h e  Ind ian  Self-Determination Act .  

7. The defendants '  r e f u s a l  t o  approve t h e  requested 

r e s e r v a t i o n  s t ream c l e a r a n c e  c o n t r a c t  wi th  t h e  Hoopa Valley 

Business Council of t h e  Hoopa Valley T r i b e  v i o l a t e s  t h e  

mandate of t h e  Ind ian  Self-Determination Act and accordingly  

is  a r b i t r a r y ,  c a p r i c i o u s ,  an abuse of d i s c r e t i o n ,  o r  n o t  

o the rwise  i n  accordance w i t h  l a w .  

8. The defendants  having based their d e n i a l  o f  t h e  

a p p l i c a t i o n  s o l e l y  on t h e  absence o f  the approval o f  t h e  YuroE 

Ind ians  a r e  deemed t o  have waived any o t h e r  o b j e c t i o n s  they 

may have t o  t h e  approval  o f  t h e  c o n t r a c t .  

THEREFORE, XT 15 HEREBY ORDERED THAT wi th in  t e n  dayz 

fol lowing e n t r y  of t h i s  Order t h e  defendants  s h a l l  approve the 

proposed c a n t r a c t  wi th  t h e  Hoopa Val ley T r i b e ,  a s  requested ir 

t h e  p l a i n t i f f ' s  a p p l i c a t i o n  d a t e d  March 31, 1981 ,  and t h e  

defendants  a r e  f u r t h e r  ordered and d i r e c t e d  promptly t o  fund 

t h a t  c o n t r a c t  and f u l l y  t o  perform i t s  obligations under that a n -  

tract in  order N l y  to carry out stream restoration of the Trinity River 

and i t s  tribtaries on the Hoopa Valley Reservation as quickly as is 

p r a c t i c a b l e  under t h e  circumotances. 



i 
XT IS SO ORDERED this day of August, 1981. 

84AM.H HA& PATE& 
MARILYN HALL PATEL 

United States District Court Judge 


