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Indian claims; Act of April & 11164 atablishing Indian reservations 
in California; rights of Indians in communal lands of enlarged 
reservation.-A reservation was established in northern California 
pursuant to the Act of April 8,1864,13 Stat. 59, its boundaries were 
provieionally determfned in 1866, a 12-mile square tract of Land 
(the Square) on the last reach of the Trinity River before it jobs 
the glamath River was formally set aside by an order of President 
Qrant in 1876, and the reservation was extended by order of Presi- 
dent Harrison in 18Bl to include an  adjoining I-mile wide strip of 
land on each aide of the Rialnath River from the confluence of the 
two rivers to the ocean (an area now called the Addition). 3,323 

*On November 16.1978 the court ordered that the case be remanded to the 
trll judge for further appropriate proceedlnga with respect to patent '967. 



Indian plaintiffs (to gfinplif; the litigation the cases of 28 repre- 
rentative plafntiffs were chosen for trial) contend that a s  Indians 
oi the Addition they are entitled to ahare in the resources of the 
entire reservation, including the Square which contains valuable 
timber land; they claim that the 1891 executive order in enlarging 
the reservation formed a single, integrated reservation to which all 
Indians on both the Square and the Addition got equal rights in 
common The Government contends that the Square wrvived the 
enlargement of the reservation in 1891 as  an entity whose resident 
Indlans (the Hoopa Valley Tribe) had vested substantive rights, 
exclusive as  against the Indians of the Addition, and that the 1891 
order joined the Square and the Addition for administrative pur- 
poses only. It is held that since the act of 1864 authorized the 
President in his discretion to locate not more than four Indian 
reservations in California, a t  least one of them to be in the northern 
district of the state, of such extent as he deemed suitable for the 
accommodation of the Indians of the state, all without mention of 
any Tribe by name, and since neither the public notices of 1884 and 
1865 nor the executive order of 1876 mentioned any Indian Tribe 
by name nor intimated which Tribes were occupying or were to 
occupy the reservation, the Hoopa Indians of the Sqnare acquired 
no vested or preferential rights to the Square from the fact alone of 
being the flrst to occupy the Square with Presidential authority. It 
ipJ also held that since the If331 order imposed no qnaliflcation on 
the incorporation of the Addition into the reservation (except re- 
specting privately owned land within the area), and since no vested 
Indian rights in the Square existed, the effect of the order was to 
enlarge both the area and the popuiation of the reservation without 
any limitation on the rights of all the Indians in the communal lands 
of the enlarged reservation. Certain of the plaintiffs are entitled to 
recover in amounts to be determined under Rule lSl(c),  and the 
claims of the others are set down for retrial as  provided in findings 
217-218 accompanying the recommended decision of the Trial Judge 
flled Mar 22, 1972, to whom the case fs remanded for further 
proceedings. 

Indian claims; statutes; construction and operation; executive au- 
thority, extent of grant; Act of April 8, 1864 re California fndians. 
El] Where the act of April 8,1864,13 Stat. SB, conferred discretion- 
ary powers on the President in carrying ont its statutory scheme, 
such powers are to be construed in keeping with the broad connota- 
tions of the words employed. Pursuant to the lnnguage the President 
had complete discretion in determining which Indian Tribes were 
to be located on any of the reservations authorized by the act, the 
number of the Tribes to occupy a reservation, and the size of a 
reservation according to the number of Tribes and Indiane to be 
accommodated 

Indians 41=, 12 
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Indian claims; land; reservation or granted land; title and rights 
acquired; Act of April 8, 1864 re California Indians. 
[2] Given the statutory scheme of the act of April 8, l W ,  13 Stat. 
89, to set aside four tracts of land in Cnlifornia to be retained by 
the United States for purposes of reservations to accommodate 
Indians in said state, where no Indian Tribe was specifically men- 
tioned by name either in the act itself or public notices of 1864 and 
1885 and executive order of 1876, no one Indian Tribe acquired any 
vested or preferential rights to the disputed area from the fact alone 
of befng the flrst or among the first to occupy said area with Presi- 
dent3al authority as against any other Tribe as might be the bene- 
fldary of a simultaneons or subsequent exercise of the President's 

Executive orders; construction and operation; generally. 
[3] The words of an executive order, as those of the statute by 
whose authority the executive order was made, are to be read in their 
natnrnl and ordinary sense, giring them n meaning to their full 
extent and capacity, unless some strong reason to the contrary 
appears. 

United States @a 28 

Harold C. Fauthner, attorney of record, and W2Eiam C. 
Wunach, for plaintiff. Wallace Sheefian and Fadkner, Mc- 
Cm&h & Wumch, of counsel. 

Eerbert PittZe, with whom was Assistant A t t m y  General 
Earl iqt im Wood, Jr., for defendant. 

dewy C. S t r a , ~ ,  for Hoopa Valley Tribe, amicus curiae. 
WiZkinson, Cragun & Barker, Angel0 A. Iadarola, Richard 
A. Baenen and Atan I. R&mtein, of comsel. 

Before COWEN, Chief budge, LARAMORE, SenjOr budge, 
Dams, SKEL~N,  NICHOLS, KUNWO and BENNETT, budges. 

PER CoRTax : This case comes before the court on defend- 
ant's exceptions to a recommended decision filed May 22, 
1972, by Trial Judge David Schwartz pursuant to Rule 134 
(h). The court has considered the case on the briefs and oral 
arguments of counsel for the parties and the amicus curiae. 
The court agrees with the decision as hereinafter set forth, 
rejects the objections and exceptions of defendant and amicus, 
m d  hereby affirms and adopts the decision as the basis for 
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its judgment in this case. Insofar as defendant and amicus 
curiae have presented arguments to the court which differ 
from those presented to ihe trial judge, the court has con- 
sidered them but does not deem any change in the trial judge's 
opinion or findings is called for. The court has, however, ex- 
cised from the findings the trial judge's notes which he 
indicates were not intended a s  fbdinga. 

Subsequent to the trial judge's decision and the oral argu- 
ment before the court, the Supreme Court decided Mattz v. 
rlmtt, 412 US, 481 (1973). We consider the trial judge's 
opinion and findings, and our decision herein, to be fully 
consistent with the opinion and decision in that case. Al- 
though the ultimate issues in the two cases are different, 
several aspects of the Supreme Court's opinion tend substan- 
tially toward supporting our holding in the present case. 

It is concluded, therefore, that certain of the plaintiffs are 
entitled to m v e r  in amounts to be determined under Rule 
131 ( c ) ,  and the claims of the others are set down for retrial, 
ss provided in findings 217-218. The case is remanded to the 
trial judge for further proceedings. The motion of the Hoopa 
Valley Tribe to intervene is granted. 

SGHWARTZ, T k Z  Judge: In 1876 a le-mile square tract 
of land in Northern California, on the last reach of the 
Trinity River before it joins the Klamath River, was set 
aside by order of President Grant as the Hoopa Valley 
Indian Reservation. Most but not all of the Indians of the 
tract, called the Square, were and have been Roopa Indians. 
In  1891 President Harrison made an order extending the 
boundaries of the reservation to include an adjoining I-mile 
wide strip of land on each side of the Klamath River, from 
the confluence of the two rivers to the ocean about 45 miles 
away (in consequence of which the reservation took on the 
ahape of a square skillet with an extraordinarily long 
handle). Most of the Indians of the added tract, called the 
Addition, were and have been Yurok Indians, also known as 
Hlamths. 

The Square is heavily timbered and in the last 20 yeam the 
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timber on its nnallotted trust-status lands has begun to pro- 
duce revenues of about $1 million annultlly. T h w  revenues, 
administered by the United States as trustee f o r - k x ~ d i a n  
beneficial owners, have been-divided b j  the Secretarl of the 
Gterior exclus~vel;~ amongthe persons on the official roll 03 
the ~ o o b a  V a w  Trihe, aa manizat io~created in 1950, 
whose membership rules lmi t  enrollment to allottees of land 
on the Square, non-landholding "true" Hoopas voted upon 
by the Tribe, and long-time residents of the Square of a 
prescribed degree of Hoopa blood, descended from natives 
of the Square. 

The plaintiffs are 3,323 Indians, in the main Yuroks of the 
Addition and their descendants, who are ineligible for mem- 
bership in the Hoopa Valley Tribe and hare thus been 
denied a share in the revenues from the Square. They bring 
this suit against the United States as their trustee for a 
money ]ud&nent for th-eir awed-share in the timber m- 
come, chming it as all-reservation property. The Hoopa 
Valley Tribe, in a sense the real party defendant, is present in 
the case as an amicus curiae aligned with the defendant; 
the position of the Government and the Tribe are identical 
and the two have filed joint briefs. (References to defendant 
or to the Government mill therefore mmn the Hoopa Valley 
Tribe as well.) 

To simplify the litigation, the cases of 26 plaintiffs 
believed to be representative of the 3,323 were chosen for 
trial with the expectation that if the plaintiffs as a group 
were upheld on the common issue, resolution of the sample 
cases would develop st~ndards by which the parties could 
dispose of many or most of the remaining cases. The first 
order of business is therefo1.e the basic issue of whether the 
Indians of the Addition ma2 be excluded from $harm& in 
the revenues of the communal l a d s  of the Sauare. 

The history of the reservation may be succ~ntly stated: It 
was established in 1864 pursuant to the Act of April 8, 1864, 
13 Stat. 39, its boundaries were in 1865 provisionally deter- 
mined to be what has since been called the Square, formally 
BO defined by an order of President Grant in 1876 and ex- 
tended to include the Addition by order of President Harri- 
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son in 1891. The act of lbSfi4; is the baas of the claims of 
p d ~ .  No claim is made of anq title or right antedat& UL 

ovemding the statute or the authoritl exercised thereunder. 
- The plaintiffs contend that as Indians of the Addition, they 
are entitled to share in the resources of the entire reserva- 
tion, including the Square. The enlargement of the reserva- 
tion in 1891 formed, they maintain, a single, integrated res- 
ervation to which all the Indians on both the Square and the 
~dd i t i ongo t  equal rights in common. The contrary position 
of the Government is-aat the Square survived the enlarge- 
ment of the reservation in 1891 as an ent i5  who% resident 
Indians had vested substantive rights, exclusive as against 
the Indians of the Addition. The executive order of 1891, 
the Government says, joined the Square and the Addition for 
administrative purposes only, not for purposes of substan- 
tive rights, and without effect on already vested rights of the 
Indians of the Square, now organized as the Hoopa Valley 
Tribe. The controversy is decided here in favor of plaintiffs, 
for the reasons which follow. 

On August 21,1864, Austin Wiley, the federal Superinten- 
dent of Indian Affairs for California, in a public notice "lo- 
cated" a reservation, to be called the "Roopa Valley Reserva- 
tion,?' "situated" on the Trinity River in inamath County.1 A 
second notice in February of the following year defined the 
bundaries of the "Hoopa Reservation" as a square tract bi- 
sected by the last 12 miles of the Trinity River before its 
junction with the Klamath and extending 6 miles on each 

;"By virtue of power vested Lo me by an act of Congress approved April 8, 
1884. and acting under lnstructlons from the Interior Department, dated rt 
Washington City, D.C.. April 26. 1864, concerning the location of four tract. 
of land for Indlan resematlons ln the State of California, I do hereby proelslm 
utd make known to all concerned that I have thb day located an Indisn 
mmvatton,  to be known and called by the name and tltle of the Hoopa Vallw 
Eeservatlon, raid reservation being sltuated on the Trinity River, Lo glsmath 
County, Callfornla, to  be described by such metes and bounds aa may hereafter 
be establlehed by order of the Interior Department, mbject to the approval of 
the President of the United States. Settlers in Eoopa Valley are hereby notlfled 
aot to make any further fmprovements upon thelr plces, as they will bs 
apprai.ed and purcbased aa soon ae the Interior Department may direct" 

U A u s ~ x ~  WILIIT, 
UBwcrlntadent Indi@r Agalrr lor Uls Btate of UalifWn(0 

UPOm Oumtu, Clt, Augwt ti, 186Jw 
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side of the Trinity.* Eleven years later, on June 23, 1876, 
President Grant & an executive order precisely defined the 
"exterior boundaries" of the "Hoopa Valley Indian Reserva- 
tion" in accordance with a survey, and declared that the 
89572.43 acres embraced $herein were "set apart for Indian 
purposes, as one of the Indian reservations authorized to be - - 
set apart, in California, by act of Congress approved April 8, 
1864." The circumstances surrounding the establishment and 
enlargement of the reservation are d-wribed in the accom- 
panying findings of fact. 

N e i t k  the gublir? notices of 1864 and 1865 nor the execu- 
tive order of 1876 mentioned an9 Indlan tribe b z  name, nor - 
intimated which tribes were occupying or were to occiipy the 
reservation. I n  this they were consistent with the statute 
whose authority was being exercised, the Act of April 8,1864, 

1 "To Whon It Hay Conoenr: 
UBt, it known that by vlrtue of power vested in me by Act of Congress 

passed AprU Bth, 1864, and acting under instrnctions from the Department of 
the Interlor, I have located and set aside for an Indhn Reservation the follow- 
ing described tract of land to be known as the Hoopa Reservation : Beginning 
nt a point where Trlnfty Rlver flow8 into Hoopa Valley and following down said 
rtream, extending slx mlles on each side thereof, to its junction with Klamath 
Blver, as wi l l  be more particularly described by a map of mld Reservation. 

"Notice is  hereby given to all persons not to settle or Improve upon Mid 
Indlan Reservation excepting as  the Agent ln charge may parmit and ln no 
manner to treapasa thereon or interfere therewith. 

T r e e  t m l t  through the Beservatlon nLU be permitted all travelers, pack- 
trains and ntoclr, nubjact to ouch reetrictlons as the local Agent may see proper 
to Lmpoee. 

"AUSTIN W I ~ Y .  
Wupt. I d .  dffe, Od." 

"EMPA REsEBvAnoa, CAL. 
"February 18th 1865." 
I UlCrncu~xva MARIIOA. 

" J ~ n e  28, 1876 
Yt h hereby ordered that the soutb and west boundaries and that portion 

of the north boundary west of Trinity River surveyed, ln 1875, by 12. T. Blsnel, 
and the course6 nnd dfstancea of the east boundary, and that portion of the 
north boundary east of Trinity River reported but not surveyed by hfm, vis: 
%e%nnlng a t  the southeast corner of the r e m a t i o n  a t  a post set ln monnd 
Of rocks, marlred 'H. V. 8, Na 8' ; thence south 17% degrees west, 905.15 
chalns, to rontbsast corner of reeervatlon ; thence south 72% degrees west, 480 
chains, to  the mouth of Trlnity River.' be, and hereby are, dwla rd  to be the 
exterior boundadw of Hoopn Valley Indlan Reservation, and the land embraced 
therein, an area of 89,67243 acres, be, and hereby is, withdrawn from publlc 
.ale, and set apart for Indlan purpoees, a s  one ot the Indian reservatione au- 
thorized to be set apart, in Calltornla, by act of Congreea approved April 8,  
1864. (18 Stats., p 89.)" 

W.8. OMIT" 



870 
Doinion of Trial Judse 

13 Stat. 39. That act, &ted by both public notices and by the 
executive order, authorized the President in his discretion to 
locate uoLmore than four Indian reservations in California, 
at  least one of them to be m the northern of the state, 
of such extent as he deemed suitable for the accommodation 
of the Indians of the state, all without mention of any tribe 
by namb 

Section 2 of the act read as follows (13 Stat. 40) : 

See. 2. That there shall be set apart by the President, 
and at his discretion, not excmdixg-four tracts of land, 
within the li~nits of said state, to be retained by the 
United States for the urposes of Indian reservations, f which shall be of suita le extent for the accommodation 
of the Indians of said state, and shall be located as re- 
mote from white settlements as may be found practi- 
cable, havin due regard to their ada tation to the pur- 

ses for w f ich they are intended: %rovided, That at  
G s t  one of said tracts shall be located in what has here- 
tofore been known as the northern district: * * * A d  
provided, further, That said tracts to be set apart as 
aforesaid may, or may not, as in the discretion of the 
President may be deemed for the best interests of the 
Indians to be provided for, include any of the Indian 
reservations heretofore set apart in said state, and that in 
case any such reservation is so included, the same may be 
enlarged to such an extent as in the opinion of the Presi- 
dent may be necessary, in order to its compleke adapta- 
tion to the purposes for which i t  is intended. 

The powers conferred by this statute are to be construed in 
keeping with the broad connotations of the words employed : 
"at his discretion," "suitable extent," "accommodation of the 
Indians,?' "practicable" and LLdue regard." South Puerto Rho 
Company Trading Corp. v. United States, 167 Ct. C1. 236, 
260-61 ; 334 F. 2d 622,63142 (1964), cert. denied, 379 U.S. 
964 (1965). It is not disputed that the President had complete 
discretion as to which tribes were to be located on an;$: of the 
reservations. The number of the tribes to occupy a reservation 
was also a matter for Presidential decision. There were many 
Indian tribes in California; in the north, in the area of the 
Hoopas and the Yuroks, almost every river and creek had its 
own tribe. Since there were to be no more than four reserva- 
tions in the state--less, if the President so decided-it was in- 
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evitable that each reservation could and almost certainly 
would be occupied by more than one tribe. How many tribes 
was left to the President; the President would in his discre- 
tion adjust the size of a reservation to the number of tribes 
and Indians to be accommodated. 

Given such a statutory scheme, faithfully reflected by the 
omission of reference to any Indian tribe in the notices of 
1864-65 and the executive order of 1876, the Hoopa Indians 
could get no v w  orpeferential 
the fact alone of be= the fir& or 
the Square with Presidential authority. The sequence in 
which tribes were authorized to occupy a reservation gave no 
rights. Any exercise of tho President's discretion in favor of 
the Hoopas, in approving their residence on the reservation, 
gave the Hoopas no vested rights as against such other tribe 
as might be the beneficiary of a simultaneous or subsequent 
exercise of the President's discretion Hynes v. G r i m  Pack- 
ing Co., 337 U.S. 86, 103 (1919) ; Healing v. Jones, 210 F. 
Supp. 125, 138,153, 170 (D. Ariz. 1962), aff'd 373 U.S. 758 
(1963) ; CTOW Nation v. United Staterr, 81 Ct. C1. 238, 278 
(1935). 

It is claimed by defendant, however, that tho Hogas were 
the sole aboriginal occupants of the Square. The legal con- 
sequences were this claim upheld, as against the statute and 
the President's authority, need not be gone into, for the 
claim of fad  is unfounded. The accompanying findings re- 
count that the Hoopas shared the Square with at least some 
Yuroks, whose native villages ranged along the Klamath 
River from the ocean to the Trinity-the area later to be- 
come the Addition-to the banks of the Trinity near the 
Klamath. This conclusion of fact as to the gresenw of ~uro]?;s 
on the S%_uare prior to white settlement does not, of coursa, 
support the claim of the present llaintiff Yuroks of the 
xddition, who were not i n t r - d ~ ~ d t o  the reservation until 
1891, buti t  does negate the claim of the defendant insofar 
as it is basesed-u~n origjnal exclusive Hoola occu_gancy of 
the Square. 

Another contention is that vested rights in the Square 
were c o n f d  upon the Hoopas under a treaty made by 
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Wiley at the time he established the reservation in 1864. This 
treaty, which made peace with the Hoopas and ~everal other 
tribes then at war with the United States, obligated the 
United States "to set aside for reservation purposes for the 
eoIe use and benefit of the t r i k  of Indians herein named, 
or such tribes as may hereafter avail themselves of the bene- 
fit of this treaty, the whole of H q a  Valley, to ;be held and 
used for the sole bendt of the Indians whose names are 
hereunto afiixed as the representatives of their tribea" It is 
conceded that this promise mas not a treaty in the cowitu- 
tLi Its m&,g was wt a u t h ~ d ~ a n & m - ~ &  
@ified. Its text is found as an atbhment to a report by 
Wiley printed in the annual report for 1864 of the Super- 
intendent of Indian Affairs; it is there captioned 'cTreaty of 
peace and friendship between the United States government 
and the Hoopas, South Fork, Radwood, and Gmuse Creak 
Indians." 

Putting aside any question of the binding quality of this 
'ocument, it is not properl~ to be read as bV;ng sought to 
&ct the President's dscretion under b-- or 
; giverights in the reservation to some tribes and withhold 
1e.m from others. Within the meek of the making of the 

treaty, Wiley in his first public notice locating the "Hmpa 
Valley Reservation" described the reservation only as an 
"Indian reservation" without any reference to who should 
occupy it. In the setting in which the treaty was presented 
to the Indians who agreed to it, described in the acwmpany- 
ing findings, the treaty is properly to be c0nstme.d as a 
promise to devote Hoopa Valley to an Indian reservation 
far those t r i h  &at would case their hostilities .and live at 
peace with the United States. So understood, the XUamaths 
or Yuroks were among its bene.ficiarios, for the2 laid down 
th%iis and thenceforth remLmed Ilt peace with the 
United States. There is good ground for concluding that 
though the caption of the treaty did not mention the Hla- 
math (Ywks) as original parties, they were entitled to its 
benefits as among the tribes to whom the treaty .mas in fact 
presented and who were thereby persuaded to lay down 
their a m  
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It is perfectly plain that from the outset in 1864 all in- 
volved understood that the mservation was intended for an 
undetemlned number of tribe8 includurg the Hoopas and 
the Kiamaths, and that the authorities repeatedly acted on 
this assumption. Some Yupoks already lived in the Square 
in 1864 and others were soon settled there, according to tho 
best data on the peoples of the ramvation. Within a fort- 
night of his first notice locating the reservation, Wiley re- 
portad the pmise nameh3 of the tribes occupying every 
reservation in California except the Hoopa Valley Reserva- 
tion; the Hoopa Vdley Reservation, he said, contained 
"Various tribes?' Soon thereafter Hoopas, Klamaths, and 
Redwoods appear as residents of the reservation. Saiaz, 
IViyot, Nylackie and Sinkyone Indians were moved to the 
reservation from elsewhere (and apparently did not m a i n ,  
st least identifiably). In 1869 Wiley's successor had a plan 
(apt exem&& reasons xhich da_ wtt r )  to move 
1800 Klamath Indians to the reservation. !he Klamath Biver 
Reservation (occupied by Yuroks and constituting the ocean 
and of what later became the addition to the Hoopa Valley 
Reservation) had been destroyed by flood in 1861, and efforts 
to resettle its Indians, Yurolis, had not bcen successful. The 
1800 Klamaths were thus probably the forebears of the 
present plaintifF~. 

The annual report of the Commissioner of Indian Affairs 
for 1872 stated that the Indians in the care of the agency 
st Hoopa Valley were the Humboldts (Wiyots and others), 
Hoonsoltons, Miscolts, Saiaz and several other bands, num- 
bering '725. The reservation on the Trinity, the Commissioner 
said, "was set apart per act of April 8, 1864, for these and 
mch other Indians in th_ea-orthern~art of the State as-, 
be induced to settle there." And in the years between the execu- 
tive ordek of 1876 and 1891 the Commissioner's annual re- 
ports contained la table giving the names of the tribes '(oc- 
cupying or belonging" to the vnrious reservations. Fbr the 
Hoopa Valley Reservation, the tribal names given were 
Hunsatang, Hoopn, Klamath River, Redwood, Saiaz, Sennal- 
tan, Miskut and Tishtanatan. During all these years, there- 
fore, it was well understood that the reservation contained 
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several tribes and was intended for whatever tribes might be 
settled there by authority of the President. 

When, therefop, President Harrison by executive order 
of October 16,1891 extended the boundagw of the reserva- 
tion to include the contiguous strip of land along the &a- 
math River, there were no vested riihts to t h e u a r e  in- 
capable of divestment, or a t  least dilution, bg: a Presidential 
introduction of" additional tribes into the reservation. There 
could be no such rights in view of the President's authority 
under the a& of 1864 and the manner of its exercise to b t  
time. 

The terms of the executive order (text in the note de- 
scribed the reservation as created under the act of 1864, and 
"extended" its "limits" "so as to include" the tract since called 
the Addition. No qualification was imposed on the incorpora- 
tion of the Addition into the reservation, except that tracts 
on the Addition privately owned under the land hws were 
"excluded from the reservation as hereby extended." 

Such words in an executive order, in this respect no differ- 
ent than the statute by whose authority it was made, are "to 
be-read in their natural and ordinaresensea.vi~g_them a 
meaningto their full extent and capacit&unless some stro_ng 
reason to the contrary appears (MiZ&r v. Robertson, 266 U.S. 
243,250 (1924) ) ." No reason to the contrary appearing, the 
order is to b e e e n  its natural effect of ~ n t i n g  to the In- 
dians of the Adchtion, as Indians of the enlarged reservation, 
rights in the reservation equally with the Indians of the 
Square. 

Thc order has been held to be a lawful exercise of the Presi- 
dent's "continuing authority," under the act of 1864, within 

"EXC~UTIVE MarPsro~, Ootober 16, 1801" 
4 "It Is hereby ordered tha t  the llmlts of the Hoopa Valley Beaer~atlon fn t h e  

state of Callforula, a reservatlon duly set apart for Indian purposes, as one of 
the  Indlan reservations authorized to  be set apart, In sald State, by Act of 
Congress approved Aprll 8, 1861, (13 Stats., 891, be and the anme are  hereby 
a t e n d e d  so a s  to include a trnct of country one mlle in width on each side of 
the Klnmath Elver, and extending from the present Ilmlts of the  sald Hoopa 
V n l l e ~  n.servntion to the Paclflc Occnn : l'rovided, hovevet, 'l'hat any tract or 
t racts  included wlthln the above described boundaries to which vnlid rlghts 
have attached under the laws of the Unlted States a re  hereby ercluded from the 
reservation u hereby extended" 

'%BXJ. HABEI.ON" 
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his '&large discretion" concerning the exercise of that su- 
thority, to &'alter and enlarge" the reservation "from time to 
time in the light of experience." DonneZZy v. 27&d States, 
228 U.S. 243,2564'7 (1913). The President had no less power 
to enlarge a reservation created under the act of 1864 than 
he had to locate i t  originally. Five prior PresidenbPresi- 
dents Grant, Hayes, Garfield, Arthur and Cleveland-the 
Supreme Court noted, had made similar orders, with respect 
to the reservations authorized by the act, "altering and en- 
larging the bounds of the reservations, mtoring portions of 
their territory to the public domain, and abolishing reserva- 
tions once made and establishing others in their steild; and in 
numerous instances Congress in effect ratified such actioa" 
DonneZZy v. United States, supra a t  258. 

As already noted, the  lain and natural consegyence of-&@ 
order was the creation of an enlarqea, sln&e rs__em_txon in- 
corporatmng w i t w  distinction its Z d d e m  
ulon which th.e Indians gogulating the newlyadded lm& 
ghoula resiae on m%guad foot&g with the Jixbmi th& 
fore resldent uxon itt This the President was as free to do 
unaer the reserved powers granted him by the act of 1864 as 
he had been free in the early years, without enlarging the 
reservation, to settle Redwoods, Saiaz and others and a8 he 
would have been free in 1869 to settle upon the reservation the 
Yuroks of the ftlamath River Reservation. I n  introducing 
the Yuroks of the Addition into the enlarged reservation in 
1891, on a basis of equality with their kinsmen and the sev- 
eral other tribes already there, the President was merely con- 
tinuing to accommodate the tribes of the area in the Indian 
reservation in Northern California he had established under 
the act of 1864. Compare Halbert v. United States, 283 U.S. 
753 (1931) and QuinakZt Tribe v. United States, 102 Ct. C1. 
822 (1945), on the President's power to enlarge a treaty 
reservation for the common benefit of the tribe originally 
esttled there and tribes "in that locality." 

Although the purpose of the executive branch in enlarging 
the reservation would seem to be apparent from the fa&, 
the defendant reaches rt different result entirely; i t  contends 
that the purpose of the executive order was to join the parts 
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of the enlarged reservation only technically, for administm- 
tive purpoees only, &he bdians of & knu& tdz their 
n ih t s  in their q e o t ~ v e  tracts. No &t of such a purpose 
appears on the face of the e x e c u t i v m r .  And no s u p r t  
for such p w  a . p k r s  m m e a a m  said bs defendant to 

f t h e ~ e c u t i v e  order 
th ftiver Reserva,tion, 

qurry mzo the cats, 
stst out in detail in the accompanying hdmgs, fails to reveal 
e v m a  mention of such a purl?_- as defendant asserts, much 
less the compelling showing which would be required to 
curtail the ordinary consequences of the executive order. 

The executive order originated in the Administration% 
desire to give reservation status to &he Connecting Strip and 
the Elamath River Reservation, the latter then recently held 
by the courts to be an abandoned Indian reservation and 
threatened by Congress with a bill for its public sale. The 
object was to provide the legal basis for expulsion of whias 
W e r s  from the area and for the allotment of b n d  in sev- 
eralty to the Indians of the area, under the General Indian 
Allotment Act of February 8, 188'7 as amended (24 Stat, 
888,26 Stat. 794). An9 gualifib.tionxm the in-on of 
the Addition into the reservation would have 
desired status,for &four resereServations we 
Caiifornia under $he act of 1864 and four were a M y  
in existence. Full reservation status could come only from a 
bona fide merger of the Addikion into the reservation, not a 
Utechnical" joinder, "for administration only," of 2~ reserva- 
tion with a dubious status to one of lawful status. In the 
mlargyl reservation resultiw from w h  a m e x m  me= 
could be on12 equal rights for all Indians of the reservation. 

Administrazrve opinions, in the years follawmg the execu- 
tive order of 1891, recognized both that a number of tribes 
including Hlamaths, Hoopas and other tribes were entitled 
to rights on the reservation and, with point& relevance to 
the instant uise, that %he Indians of the Addition and tihe 
&uae  were eggs1 in respect to rights in the lands or the 
g ~ m .  Thw opinions are described in the mmpany ing  
findings. In one of them, in 1916, it was ruled that the 
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Hoopas, Klamaths and soveml other t r ik were entitled b 
rights on the reservation. I n  another, in 1933, it wats deter- 
mined that d lohents  of land on b;he Square should m e ,  
and assignments of land contingent on cultivation be sub- 
stituted, because, it was held, the Indians of the Addition 
and 4;he Square were equally entitled to allotment of lands 
and there was insufficient land for all those entitled. 

Defendant attach these rulings as erroneous, as made by 
men of lesser rank and as covering only a short span of years. 
The rulings were sound, they were made by, among others, 
a Commissioner, a Chief Clerk of the Indian Office in 1916 
(then the officer third in rank, next after the Assistant Com- 
missioner), and they were made whenever there was nwd 
for them. No contrary ruling worth the mention was made 
in the D q d e n t  ofxe @6nor untii ltne aecretaqm 1855 
b e ~ a n  to Ea;& the inc~me from the Square to the Hoopa Val- 
ley Tribe and the De_putg Solicitor in 1958 wrote an opinion 
jGtitifving the legality of his adion. 65 Dec. lnt. I.&$. 5 i  
(1958). That opinion is not supported by the defendant; 
the opinion does not reftect the facts found here, primarily 
the nonexclusive nature of the Hoopas' residence in the 
Square, and i t  proffers neither .tangible support nor rational 
theoretical basis for its assertion that the executive order of 
1891 was intended only for administrative convenience. 

The baseless belief that the Indians of the Square had 
exclusive rights in the lands of the Square seems to have 
grown from ale remoteness of the Addition from the Square, 
the roughness of the terrain of the former, and the different 
stock of their respective inhabitants. The error flovered 
during the inordinate delay-from 1891 to 1922-between 
the time of allotment of Addition lands and ellotment of 
land on the Square. The Indians of the Square, deprived for 
so long of allotments, became understandably jealous and 
possessive for the entire Square. 

The 1891 executive order, however, withstands all attacks. 
It was fully authorized by the act of 1864. No vested Indian 
rights in the Square existed, and the effect of the order was 
to enlarge both the area and the population of the reserva- 
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tion, without any limitation on the rights of all the Indians 
in &lie communal lands of the enlarged reservation. 

Turning to the cases of the 26 individual plaintiffs, stated 
in detail to the findings, it appears that 22 of them, named 
in the accompanying ultimate hdings and conclusions, are 
sufEcient1 y proven to be Indians of the reservation to warrant 
a determination now f i a t  they are antitled to recover, in 
mounts to be calculated after all the 3,323 claims are tried 
and dehmined. I n  the cases of the remaining four, there am 
questions-of possible loss of reservation rights or of degree 
of Indian blood-as require that their cases be retried or 
rebriefed, as seems indicated in each case. With the common 
issue of exclusive right out of the may, the parties through 
their counsel will presumably be able% address themselves 
to the individual claims, and agree upon standards for the 
recognition of individual claims. There should be no reason 
to insist upon a formal appearance by each claimant in 
court. Sworn testimony may be given by affidavit or in the 
equivafent of a deposition, followed by stipiilation for judg- 
ment where no contest is planned. 

1855-64-The Klamath River Rerrewath 

1. On November 16,1855 the President directed that there 
be set aside in No~vthern California, as the Klamath River 
Reservation, "a strip of territory commencing at the Pacific 
Ocean and extending 1 mile in width on each side of the 
Klamath River7' for a distance of approximately 20 miles, 
not to exceed 25,000 acres. 

The President acted pursuant to the Act of March 3,1853 
(10 Stat. 226,238), as nmended March 3,1855 (10 Stat. 686, 
699), which authorized the creation of seven military reser- 
vations in California or in the Territories of Utah and New 
Mexico. 

2. In Northern California the Klamath River first flows 

*Findingo are grouped and tftled for convenience; neither placement nor 
title abwta the flndlnm, and a title doea not necesearlly describe sll tka 
dndln~r, which follow. 
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southwest to its junction with the W t y  River (which 
Bows north and is essentially a branch of the Klamath) and 
then, veering sharply to the northwest, continues to the 
ocean. The two rivers thus form a Y whose a m  are the 
Klamath and whose trunk is the Trinity. The Klamath River 
Reservation, on the upper half of the Y's left arm, extended 
upstream, from the ocean, for half the distance of the left 
arm to about 25 miles from the junction of the two rivers. 

3. At the time of its creation in 1855, the Klamath River 
Reservation was occupied by about 2,000 Indians of the 
Yurok tribe, also known as Klamaths. 

"mamath," the name also of a more northerly group of 
Indians in Oregon, is as used herein and in the documents 
considered herein the name of the Indians resident, generally 
speaking, in the basin of the Klamath River in Northern 
California. 

4. The tribe of Klamaths living down river on the Klamath 
were the Yuroks. Yurok means down river. Those living up 
river (roughly speaking beyond the Trinity's junction with 
the Klamath) were the Karoks. Karok means up river. Some- 
times Yuroks are called Lower Klamath Indians, the adjec- 
tive "lower" meaning they live below the junction of the 
two rivers. 

The Indian tribes of Northern California were not or- 
ganized or large entities; Indians resident on a particular 
river or fork were a "tribe." Tribal names were often applied 
inexactly and usually meant only a place of residence. To call 
an Indian a "Hoops" or a Trinity Indian meant he was an 
Indian resident in the valley of the Trinity called Hoopa. 
The names LLYurok" and "Kamk," as seen above, also meant a 
place of residence. 

"Hoopa" is used herein instead of its other forms, "Hupa" 
and "Hoopah." References to Hoopas and the Hoopa tribe 
should be distinguished from the membership of the Hoopa 
Valley Tribe, the amicus curiae, an organization created in 
1950 with intricate membersllip rules. 

5. The native villages of the Lower Klamatlls or lTuroks 
were located on the Pacific coast from Wilson Creek, north of 
the mouth of the Klamath, to Little River, south of the Uam- 
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ath, along the Klamath River from its mouth to Bluff 
Creek, located a short distance upstream from the Elamath- 
~ r i n i t ~  junction, and (of significance in this case) 
in tlie canyon of the Trinity River in the most northerly part 
of the river near the junction of the Trinity with the Klam- 
ath and in a village a small distance from the Trinity. 

6. The native villages of the Upper Klamath Indians of 
Karoks were along the upper Klamath, from a point just 
above Bluff Creek, upstream to Indian Creek. Weitchpee, rr 
village at the junction of the two rivers, is often treated as the 
dividmg point, and is allotted to the Yuroks 

7. Following tlie creation of the Klamath River Reserva- 
tion, Indians of other tribes were moved to the reservation, 
among them 500 Tolovia Indians brought in 1856 from their 
native territory on the Smith River near the Oregon border. 
By 1858, a large majority of these Tolowas returned to their 
former territory. 

8 In 1861, the Klamath River fteservation was flooded, 
and nearly all the arable land was destroyed. The Superin- 
tendent and a number of the Indians of the reservation 
moved to the Smith River Indian Reserve on the Smith River 
near the Oregon boundary. Since the Klamaths lived princi- 
pally on the salmon in the river, a substantial or greater num- 
ber of them refused to leave and remained in the area and in 
the area further up river. Many of those who moved to the 
W t h  River Reservation soon or eventually returned to their 
former territory on the Iilamath. 

9. Because the following findings t u n  away from the 
Klamath River Reservation to the establishment of the 
Hoopa Valley Reservation and do not return to the Klamath 
River he rva t ion  until 1891, a brief foresight is given: 
Those Indians who remained on the Iilamath River Reser- 
vation eventually came under the supervision of the Indian 
Agency for tlie area, located at the Hoopa Valley Reserva- 
tion on tlie Trinity River southward from its junction with 
the Iilamath, after that reservation was provisionnlly loated 
in 1864. Thereafter, in 1801, the Hoopa Valley Reservation 
was enlarged, by executive order, to include not only the 
Klamath River Reservation but the connecting strip of land 
along the mamath River between the two reservations. 
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The Act of A@ 8,1864 

10. The Act of April 8,1864 (13 Stat. 39)' the source of all 
claims herein and of central importance in this cass, au- 
thorized the President in his discretion to set aside "not ex- 
ceeding four tracts of land" within the State of California, at 
least one of them to be in the northern district, "for the pur- 
pages of Indian reservations," to be located "as m o t e  from 
white settlements as may be found practicable." The reserva- 
tions were to be "of suitable extent for the accommodation of 
the Indians of said stst%" and they were to include, in the 
President's discretion, any existing Indian reservations, "en- 
larged to such an extent as in the opinion of the President 
may be necessary." The remaining several reservations in 
California were to be surveyed into lots and offered for pub- 
lic sale. 

The text of the relevant portion of the A& is as follows 
(13 Stat. 40) : 

See. 2. A d  be it further enacted,. That there shall be 
set apart by the President, and at hrs discretion, not ex- 
ceeding four tracts of land, within the limits of said 
state, to be retained by the United States for the urposes 
of Indian reservations, which shall be of suitab !i' e extent 
for the wmrnodation of the Indians of said state, and 
shall be located as remota f mm white settlements as may 
'be found practicable, having due regard to their ads 
tion to the pu oses for which they are intended: i%: 'S sided, That at east one of said tracts shall be locatad 
in what has heretofore been known as the northern dis- 
trict: And ovided, u~ther, That if it shall be found T b impracticab e to esta lish the reservations herein con- 
templated without embracing im rovements made 
within their limits by white rsons awfully there, the ge P 
Secretary of the Interior is ereby authorized and em- 
powered to contract for the purchase of such improve- 
ments, at a price not exceeding a fair valuation thereof, 
to be made under his direction. But no such contract 
shall be valid, nor any money paid thereon, until, upon a 
report of said contract and of said valuation to Con$ress, 
the same shall be approved and the money appropriated 
by law for that purpose: And p r d d e d ,  further, That 
said tracts to be s& a art as aforesaid ma , or may not, P .e in the discretion o the President may k deemed for 
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the best interests of the Indians to be provided for, in- 
clude any of the Indian reservations heretofore set apart 
in said state, and that in ca$e any such reservation is so 
included, the same may be enlarged to such an extent, 
as in the opinion of the President may be nemmry, in 
order to its [sic] complete adaptation to the purposes for 
which it is intended. 

See, 3. A& be .it further enacted That the wveral In- 
dian reservations in California which shall not be re- 
tained for the nrpw of Indian reservations under the 
provisions of t g e preceding section of this act, &all, by 
the co-oner of the general land-office, under the 
direction of the Secretary of the Interior, be surveyed 
into lots or parcels of suxtable size, and as far as p m -  
ticable in conformity to the surveys of the public lands, 
which said lots shall, under his direction, be appraised 
by disinterested rsons at their cash value, and shall 
thereupon, after ge ue advertisement, as now Jrovidd by law in case of other public lands, be offer for sale a t  
public outcry, and thence afterward shall be held sub- 
~ e c t  to sale at private entry, according to such regulations 
as &he Secretary of the Interior may prescribe: * * * 

11. Shortly after the passage of the act, Austin Wiley, al- 
ready in the ~8rv ica  of the Indian Bureau in C a l i f 0 6  was 
appointed Superintendent of Indian Maim for California 
and directed to give his immediate attention to the mcttter 
of the location of the four reservations authorized by the 
act, so that the Department of the Interior could have the 
benefit of his judgment in making the locstions. 

Fircrt Location of a Redem& 4% Boopa Va2tey 

JZ. At that time a number of Indian tribes of Northern 
California had for some years been at war with the fo rm of 
the United States. Many Indians had been taken prisoner. 
Other warriors, headquartered in Hoop Valley, were will- 
ing to surrender. On his appointment Wiley pmmeded to 
Hoop Valley, treated with the tribes there represented, and 
there located a reservation by the public notice mt out in 
the follou-ing finding. 

13. On August 21,1864, Superintendent Wiley gave public 
notice that he had located an Indian reservation, to be known 
as the Hwpa Valley Reservation, on the !I'rinity River in 
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Klamath County, Oalifornia, the boundaries to be thereafter 
pxwcribed. 

The notice in its entirety read as f o l l m :  
By virtue of wer vested in me by an act of Congress 

approved Apri P" 8, 1864, and acting under instructions 
from the Interior Department, dated at Washington city, 
D.C., A ril 26, 1864, concarning the location of four 
tracts o !' land for Indian mrvations in the State of 
California, I do hereby roclairn and make known to all 
concerned that I have t& da located an Indian reser- B vation, to 'be known and calle by the name and title of 
the Hoopa Valle Reservation, said mrviltion being 
situated on the &nity river, in Klamath munty, Call- 
fornia, to be described b such metes and bounds as K may hereafter be establis ed by order of the Interior 
Department subject to the a p p m l  of the President of 
the united hates. 

Settlers in Hoopa valley are hereby notified not to 
make an further improvemenfa upon their places, as 
they 'FFil 3 be appraised .and purchased as soon as the 
Interior Department msy direct, - 

AUSTIN WXLEY, 
Sup't Indian Affair8 for the State of California. 

FORT GABTON, CAI*, Bugast 91,2864 
14. The Klamath County of that day, in which the new 

reservation was located, has since been largely added to 
presentday Humboldt County. Irregularly shaped, it in- 
cluded the area north and south of the Elamath above its 
junction with the Trinity and stretching eastward to the 
Salmon River, the area north and south of the Klamath be- 
low itp junction with the Trinity to .about the beginning of 
the Klamath River Reservation, and the territory contained 
within a line drawn along the Klamath for the curtsnt of the 
Klamath River Reservation, then going southward along 
the coast to about the mouth of the Mad River, then going 
due eastward to about the southerly point of the Hoopa 
Valley Rasexwtion and then, irregularly, going further east. 
See the map entitled Colton's CaZifmia, published by J. H. 
Colton, 1864, available at tilo Libra17 of Conpws. 

In  terms of the Y mentioned above, Klamatll County in- 
cluded the territory west of the left arm and tnmk, to the 
ocean, t h e  territory east of the right arm and trunk, to be- 
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yond the Salmon River, subsfmtial territory north of the 
Y s  right arm, and north of its left arm to the inland end of 
the Klamath River Reservation. Tlie county thus included 
a great part of the native territory of the Klarnath Indians 
(see findbga 5, 6, mpra). 

15. A. "treaty" made by Wiley with the Indim tribes at  
the time he located the reservation appears as an attach- 
ment to a report Wiley wrote on August 29,1864, some days 
rfter his public notice. The report and the attached docu- 
ments are set out as they appear in the annual report of 
the C h m k i o n e r  of Indian M a i m  for 1864: 

OFFICE OF INDIAN AFFAIRS, 
San Fmncisco, CaZifomb, August 29,1864. 

SIR: On the 2d ultimo I informed you that I would 
start for the north for the purpose of making some kind 
of a settlement with the hostile Indians in the Humboldt 
military district. The headquarters for the Indians who 
have been engaged in the war in that portion of the 
State for five ears past is Hoo a valley, on the Trinity 
river. I a r r ivd  there on the 10t R ultimo, and found mad 
of the hostile Indians in the valley, with their guns still 
in their hands, waiting m arrival. 

They had been induce $ to come in by the officers com- 
manding the district, under promise of proteotion until 
t e rn  could be arranged ; but so cunning were thep m.d 
so suspicious of white men, that they kept most o them 
plns hid, and were constantly on the alert rertdy to 
break to the mountains in case any effort shodd be made 
to remove them to a reservation. They protest that the 
prefer death or starvation in the mountains to removaf 

I found among the leaders, and those having the most 
influence, young men, those that I had known as boys, 
most of whom have had more or less experience among 
white men as packers, herdsmen, farmers, &c. They all 
speak English and are intelligent. They make dangerous 
enemies, but I have every reason t.o believe they will com- 
ply with every obligation they have subscribed to if I 
keep my faith with them. The old Indians used their 
influence against giving up guns, and protested that I 
would lie to them, as other agents had done; but the in- 
fluence is now all in the hands of the younger or LLsecond 



892 J m  SHORT 
a02 Ct. C1. 

Pindtngcl e i  Fact 
crop7, Indians. They are the ones to be eonciliated r c e  
with them secures peace with all. Enclosed you w find 
copy of a t w t y  I proposed, and which they finally tw 
mpted. From the 16th to the 21st they were busy in 
delivering up their guns and pistols, many of them being 
hid out miles from the valley. On the 22d I issued the 
notice marked B, called a meeti of the settlers, and 
made known to them what terms ? had offered the In- 
dians to secure peace. They were all well satisfied> with, 

rhaps, the exception of two or three whose assoc~at~ons 
E v e  been exclusively among the Indians. Several of the 
settlers will leave their places this fall, trusting to the 
government to y them for their improvements. 

The title to %Be whole of the lands in the valley is 
vested in the government, and as the improvements only 
are to be purchased, a very large sum will not be re- 

uired. A good flouring mill and a h e  saw-mill are there. 
h e  valley is beautifully located, surmunded by high 
mountains, well watered, with land enough in cult~vation 
to feed all the Indians that are there or that may m e  
there. Trinity river affords them fish during the sprin 
and fall w n ,  and the mountains on either side aboun 
with acorns, berries, seed, &c. 

8 
At present there are about six hundred Indians in the 

valley. I appointed L C. Beckwith s temporary special 
agent there a t  the request of the Indians themselves. I 
authorized him to assist them in building new houses, 
(their old ones having been burned during the war,) and 
to incur such expense as was absolutaly nemwry in pre- 
paring shelter for them before winter set in. 

Enclosed please find a rough sketch of the valley; 
which, without King accumte in detail, will give you 
some idea of its situation and the lowtion of the 
improvements. 

I propose to take the whole of the valley and to the 
summit of the mountains on each side, which is about 
five miles. There are no improvements upon the proposed 
reservation excepting those within the valley. 

I trust my action will be approved, and that no time 
will be lost by the department in having the improve- 
ments appraised. We shall want to commence ploughing 
there in November for our next year's crop, and the 
sooner the citizens and Indians know that the valley is 
to be the property of the lath,  the better it will be for 
BL1 ooncemed. 
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Soliciting your earliest attention to this matter, I m- 
main, very respectfully, your obedient servant, 

AUBTIN WILEY, 
Superintendent of Indian Afair8, Cblif ornk  

Hon. WILLLAM P. DOLE, 
c m i e w r .  

Treaty of peace and &&hip between the United 
States government a I$ the Hoopa, South Fork, Red- 

wood, and & m e  Creek Indiana. 

Sec. 1. The United States overnment, through Austin 
Wile , superintendent of III 8 ian affairs for the State for 
~ a l i g r n i a ,  by these presents doth agree and obligate 
itself to set aside for reservation purposes for the sole 
use and benefit of the tribes of Indlans herein named, or 
such tribes as may herafter avail themselves of the 
benefit of this treat , the whole of Hoopa valley, to be E held and used for t e sole benefit of the Indians whose 
names are hereunto &ed as the representatives of 
their tribes. 

Sec. 2. Said reservation shall include a sufEcient area 
of the mountains on each side of the Trinity river as shall 
be necessary for hunting grounds, gathering berries, 
seeds, &c. - 

See. 3. The United States government shall provide 
suitable clothing and blankets for the men, women, and 
children, which shall be distributed each year by the 
agent in charge. 

Sec. 4. Suitable instructions shall be given the squaws 
to enable them to make their own clothing, take proper 
care of their children, and become generally efficient in 
household duties. 

Sec. 5. An a ent and a sufficient number of employes 
to instruct the !in dians in farming and harvesting shall 
be appointed, to reside upon the reservation, and no 
other white men shall be permitted to reside upon said 
reservation, except such as are in.the military service of 
the United States or em loyed In government service. T; Sec. 6. A physician sha 1 be appomted to reside upon 
the reservation, whose duty it shall be to minister to the 
wants of the sick and look to their health and comfort. 
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ha 11. 

See. 1. A l l  Indians included among those subscribing 
to this treaty must obey all orders emanating from the 
agent in charge. 

Sec. 2. No Indians belonging to either of the tribes 
herein enurneratad shall go beyond the limits of said 
reservation without a wntten pass from the agent in 
char e. A l l  so offending shall n& be deemed friendly, 
and s % all be hostile Indians. 

See. 3. All Indians who have taken part in the war 
waged against the whites in this district for the past five 
years shall be forgiven and entitled to the same pro- 
tection as those who have not been so engaged. 
Sm. 4. All guns and pistols shall be delivered to the 

commanding officer at  Fort Gaston, to be held in trust 
by him for the use and benefit of the Indians, to be used 
by them in hunting only, in such numbers and for such 
length of time as the agent may direct. All ammuni- 
tion in their charge to be turned over to the agents and 
paid for at  its actual value in Indian money. 

INDIAN RESERVATION NOTICE. 

[There followed the text of the notice of the location of the 
Hwpa Valley Reservation, which appears in finding 13, 
rum-I 

16. Commissioner W. P. Dole responded to Wiley's letter 
(foregoing finding) on October 3, 1864 as follows: 

DEPART~NT OF ~ l f ~  INTERIOR, 
Ofie Indian Affairs, October 3,1866. 

Sm: Your comnlunication, dated Au 29, 1864, P endosing s draught of the agreement ma e by you with 
the lately hostile Indians of the Trinity river, with the 
sketch of the situation of and settlements in the Hoop& 
valley, and the notice issued by yo11 to the settlers, under 
date of-, is received and duly considct-ed. 

From your description of the valley thus selected for a 
reservation, its fertility, and consequent capability to 
sustain the people proposed to bc placed upon it, its iso- 
lation from the white settlements, and the willingness 
exp& by the Indians to acquicsco in the arrange- 
ments, and confine themselves to the locality selected, 
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I am induced to approve of your action, and trust that 
great good will result to the Indians, as well as to the 
whites, by this close of an expensive course of hostilities, 
and the consequent concentration of the Indians at  a 
point where the can be controlled, and where memum 
may be adopte i to improre their condition. I return 
herewith a copy of the agreement, as forvarded by ou, 2' with certain additions, suggested by the Secretary o the 
Interior, the document in this amended for111 meeting 
with his approval. 

The relations of the government of the United States 
to the Indians of California do not contemplate treaties 
with those Indians, to be submitted by the President to 
the Senate for confirmation ; but as it is deemed advisable 
to have the chiefs and leading men of the tribes in ques- 
&ion subscribe t-heir hands toa document which sl~all fully 
commit them hereafter, you will, after explaining to 
them the nature of the additions or alhrations now sug- 
gskd, as being inbnded solely for their benefit, cause 
a copy to be signed by them, and forward it to this office. 

* * * * * 
The establishment of the Hoopa Valley reservation, if 

approved, of course contemplates $he abandonment of 
that at Mendocino, as but four are aut.horized, and i t  is 
understood from your communication of later date than 
the one to which this is a special reply, that the Indians 
upon the latter reservation are to be removed this fall to 
Round valley. 

You will please take special care in the description of 
the boundaries of the proposed reservation a t  Hoopa 
 alley, so that its proper limits may be of record in this 
office and the General Land Office, when approved by the 
President of the 'ui3ited States. 

Very respectfully, your obedient servant, 
W. P. DOLE, CommjBsioner. 

A U S ~ N  W ~ Y ,  Esq., 
Sup't I n d h  Affdr8, Sun Fr&eo, C d i f d .  

17. It is conceded that Wiley's "treat<y7? (finding 15, wpm) 
was n d  ratified. (Even agreement is doubtful. No signatures 
by Indians appear (foregoing finding), and it has not been 
shown that the Conmissioner?s desired amendments (fore- 
going finding) were ever made known to any Indians or 
approved by them. In  a public notice, however, Wiley mid 
that the treaty stipulations were "confirmed" on February 8, 
11365.) 

6 2 8 4 4 2 - 7 4 4 8  
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18. From Wiley's letters, reported in the Commissioner's 
report for 1864 (which is the %dim Report, 1864" and the 
muwa of all the page references mentioned below), it ap- 
pears %hak 

(a) The Elmwith Indians were among the Indians at war 
with the fo rm of &he United States. ("[Tlhe Klamath and 
Hoopa or Trinity Indians were a t  war with the form3 of 
the United States at the time of the passage of the act of 
1864, and had been so for some years. Indian Report, 1864, 
pp. 123, 127, 130, 133, 136138." Donneay v. United S W ,  
228 U.S. 243, 257 (1913).) 

In one of Wiley's letters, he referred to fhe "IUamath, 
Redwood and Trinity Indians, with whom we am now at  
war." P. 125 ; see also pp. 120-21. In  other letters he wrote of 
the war with the Indians of Humboldt, Klamath and Trinity 
counties (pp. 116, 130). The Indians of Ellamath County 
were surely the Klamath Indians (see findings 3, 5, 6, 14, 
-a), and ik therefore appears $hat Wiley doubly r e f e d  
to tihe Ellamath Indians, both as "Klamath" Indians and as 
the Indians of K l m t h  County. 

(b) The warring Indians who had not been bken prisoner 
had made their headquadm in Hoopa Valley; they were 
ready to surrender. Pp. 130,131,133,134. 

(c) Wiley went to Hoopa Valley, treated with the various 
tribes be found there, persuaded them .to accept his "treaty," 
established a wervation and thereby brought to an end the 
war with the Indians of Humboldt, Klamath and Trinity 
counties (pp. 116-117, 119), who, as noted above, included 
the KlamaChs. 

(d) From the foregoing it, follows and is found lWa.t de- 
spite the caption of the "lireaty," describing it as made w i ~  
the "Hoop, South Fork, Redwood, and Grouse Creel; 
Indiansn (finding 15, supra), the tribes  mi^ whom i6 was 
d e  included the filamaths. 

(e) A reservation to be shared by Hoopas and Klamaths 
was not an unfamiliar idea, A treaty concluded in 1851 with 
bands of Indians of thm tribes (but not ratified) would 
have created such a reservation of a tract which in substan- 
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t id  part coincided with whnt eventually b m e  the Hoopa 
Valley Reeervatioa 

19. After 1864 the Klamaths lived in peace in and in the 
area of the Klamath River k r v a t i o n ,  in their v i l l a p  on 
the W t y  nc?ar the Klamath, on the connecting strip of 
land betwean the two mservations, and elsewhere. It follows, 
therefore, that evan if the IUamaths were not originally 
among the tribes with whom Wiley made his treaty, they 
availed themselves of its benefits within the intendment of 
its srticle I, W o n  1 (finding 15, s u p ) ,  and thereby 
became entitled to its benafits. 

20. With his letter annual report of September 1, 1864 
Wiley enclosed a tabular "Report of Indians on the reserva- 
tion within the California superintendency, September 1, 
1864," oontahhg the name of the reservation, names of 
tribes, and numbers of Indians, male, female and total. For 
each of the four reswvations other than Haopa Valley he 
fisted the names of tribes occupying the reservation. For 
Hoapa Valley, he reported "Various tribes, about 600," giv- 
ing no tribal names and no numbem for male and female. 

1866-Tb l#-ilf& S p a r e  arr th-e Bmndary of the 
Hoopa ValZey Reservation 

21. Wiley's first notice had given no hit of the size of the 
reeervation he had "locatsd"; the notice had said that the 
reservation, which he called the "Hoopa Valley Reservation," 
was "situated on the Trinity River, in Klarnath county, 
California, to be described by such metes and bounds as may 
h e r e a k  be established by order of the Interior Department, 
subject to the approval of the President" (finding 13, supra). 

WileyB second public notice, on February 18,1865, read as 
follows : 

T o  Whom I t  B a y  Concern: 
Be it hiom that by virtue of power vested in me by 

Act of Congress passed April 8th, 1864, and acting under 
instructions from the Department of the Interior, I have 
located and set aside for an Indian Reservation the fol- 
lowing described tract of land to be known a s  the Hoopa 
Reservation: B e g h h g  at a point where Trinity river 
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flows into Hoopa valley and following down said stream, 
extending six miles on each side thereof, to its junction 
with Klamath river, as will be more particularly de- 
scribed by rt ma of said Reservation. 

Notice is hem ! y given to all persons not to settle or 
improve u on said Indian Reservation excepting as the 
Agent in c %a rge may permit, and in no manner to tm- 
pass thereon or interfere therewith. 
Free transit through the Reserration will be pemitted 

all travelers, acktrains and stock, subject to such re- 
strictions as t g e local Agent may see proper to impose. 

AUSTIN WXLEY, 
Sup't Id. Af's, Gal. 

HOOPA R~ERVATION, CAL., 
February 18th, 1866. 

(No such map as is mentioned in this notice has been re- 
ferred to by the parties.) 
ln the first notice (finding 13, supra) Wiley had called 

the reservation the "Hoopa Valley reservation." According 
to a letter he mote (on August 2,1864) about the time of the 
first notice (August 21, 1864) he was then thinking of an 
area about 5x2 miles. The valley is about 6 miles long and 
the canyon north of it is another 6 miles long. The treaty con- 
templated a reservation of the "whole of Hoop% mlley." 
When, therefore, the p~iblic notice in 1865 described a reser- 
vation whose north-south dimension was the river from the 
beginning of the valley on the south to the junction with the 
Trinity on the north, the reservation was being doubled in 
mze, in that dimension alone. And, significantly, the added 
area in the north-the canyon of the Trinity near the junc- 
tion with the Rlamath-was native territory of the Yuroks. 

The Trinity River in the Hoopa Valley, described by Wiley 
in the foregoing notice as bisecting the reservation he lo- 
cated, flows north through the valley to the junction of the 
Trinity and the Klamath. The vnlley of the reservation was 
for a time thought of as 16 miles long, but was finally re- 
garded as 12 miles in extmit. Since the reservation was de- 
scribed as extending 6 miles on each side of the river, to the 
junction of the two rivers, the reservation fonned a 12-mile 
equare bisected by the last 12 miles of the Trinity River, and 
was tO be called the "Square" or the "12-mile Square." 



870 
Findings of Fact  

The Square was centered on the trunk of the Y formed by 
the two rivers (finding 2, supra). Compared to the Square, 
the Klamath River Reservation was in terms of the Y 
thickening of .the upper half of the Y's left arm (finding 2, 
m p a ) .  Actually, the boundaries of the =math River 
Reservation zigzagged, following the river's turnings. Be- 
tween the two reservations was non-reservation land and a 
stretch of the Klamath River about 25 miles long. 

1864-1876-Tht! Peoples of the Hoopa VaZZey Reservation 

22. As of February 18,1865, when Superintendent Wiley 
defined the boundaries of the EIoopa Valley Reservation 
(foregoing finding), there have been identified, among the 
"various tribes" resident there (finding 20, supra), a subsbn- 
tial number of the Hoopa tribe living in several villages in 
the Hoopa Valley proper, a smaller group of Lower Rlamath 
or Yurok Indians living in a fev villages in the northern and 
northwestern part of tlle tract and ;a number of Indians of 
the Redwood or Chilula tribe. (See findi~lgs 5,20, supra.) 

23. The native villages of the Hoopas were along the 
Trinity River in the Hoopa Valley, within the Square, and 
continuing upstream (south) to, a t  least, the Trinity's south 
fork, beyond and south of the Square. 

24. The native villages of the Redwoods or Chilulas were 
elsewhere than on the Klamath or Trinity Rivers. 

25. In  1865, Charles Maltby, the Superintendent of Indian 
Affairs, California, reported that it was expected that some 
1,800 Rlamath River Indians mould move to the Hoopa Val- 
ley Reservation. The move did not take place. 

26. Superintendent Maltby's report for 1865 states that 
the Hoopa Valley Reservation could support only the Indians 
Living there a t  that time and "those that will probably come 
in from the vicinity." 

27. A report of B. C. Whiting, Superintendent of Indian 
Affairs, California, to the Commissioller in 1868 stated that 
he was preparing a large number of Indian houses at  Hoopa 
Valley for the Smith River Indians and such others as he 
could collect together. 

28. (a) In 1869 more than 300 Indians were moved by the 
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Superintandent to Hoopa Valley in the Hoops Valley Reser- 
vation from the Smith River Reservation, terminated by 
statute. These Indians were of the h i a z  or Nongatl, the 
Wiyot, Wylackie and Sinkyone tribes. The native villages 
of these tribes were elsewhere than on the mamath or 
Trinity Rivers. 

(b) The report for 1872 by the ComrniEsioner of hdian  
Affairs is revealing for its identification of the reservation 
with Indians generally in Northern California and its recog- 
nition of the varied tribes then on the reservation. 

The report mid : 
Hoopa 'P&y age .-The Indians belonging to this 7' age.ncy are the Humbo dts, Hoonsoltons, Miscolts, Siahs, 

and several other bands, numbering 725. 
A reservation was set apart per act of April 8, 1864, 

for these and such other Indians in the northern part of 
the State as might be induced to settle thereon. This res 
ervation is situated in the northwestern art of the State, 
on both sides of the Trinity River, an contains 38,400 
acres. * * * 

B 
Fomnat Location of the Restmation by Emcutive O r a h  in 

1876 

29. Wiley's location of the reservation in 1865 was soon 
implemented by legislation for payment for the improve- 
ments made by settlers, but his action did not get Presidential 
confirmation for 11 years, until 1876. 

By Executive Order of June 23, 1876, President Grant 
formally defined the boundaries of the Hoopa Valley Reser- 
vation as follows: 

I t  is hereby ordered that the south and west boundaries 
and that portion of the north bounday west of Trinity 
River surveyed in 1875 by C. T. Bisse , and the courses 
and distances of the east boundary, and that portion of 
the north boundary east of Trinity River reported but 
not surveyed by hm, viz: "Beginning at the southeast 
corner of the reservation at a post set in mound of rocks, 
marked "H.V.R. No. 3"; thence south 171/2O west, 905.15 
chains, to soutl~esst col-ncr of tlie reservation; thence 
south 721h0 west, 480 chains, to the mouth of Trinity 
River " be, and hereb are, declared to be the exterior 
boundaries of ~ o o ~ a  $alley 1ndian Reservation, and the 
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land embraced therein, an area of 89,572.43 acres, be, 
and hereby is, witlidrawn from public sale, and set apart 
for Indian purposes, as one of the Indian reservat~ons 
authorized tx, be set apart, in California, by act of Con- 
gns approved April 8,1864. (13 Stats. p. 39.) 

The metes and bounds description of the reservation in this . 

executive order encompassed substantially the same tract of 
land defined by Superintendent IVileyb more general de- 
ecription of February 18,1865 (finding 21, supra), namely, 
an approximately 12-mile square tract bisected by a stretch 
of the Trinity River beginning at its junction with the Trin- 
ity River and continuing upstream for 12 miles for the extent 
of the Hoopa Valley. 

Though the Commissioner in his letter of October 3,1864 
had cautioned Wiley to take special care in fixing the boun- 
daries of the reservation "so that its proper limits may be of 
record in this office and the General Land Office, when ap- 
proved by the President of the United States," the Presi- 
dant's order is the first precise description of the reservation. 

1N6-1891-The Peoples of the Boopa V d k y  Reservation 

30. In 1875 and 1876, at about the time of the executive 
order formally defining the boundaries of the Hoopa Val- 
ley Reservation (preceding finding), there have been identi- 
fied as living within the Hoopa Valley Reservation Indiana 
the following tribes : 

Hoopas ......................................................... 671 (111 
Klamaths ...........---------- * -.---------*-----*------ *--*  - - .  43 u 
Redwoods ..--....--.--------------------------------.-------- (8 12 
BPlsz .,...........--------------.----.--.------.---..- - ------....- 66 13 

31. From 1 S i 7  to 1801 there appeared in the annual reports 
of the ~mmissioner of Indian Affairs a schedule of all reser- 
vations listing, for each reservation among other things, 
"tribes occupying or belonging to the reservation." For the 
Hmpa Valley Reservation the tribes named were Hunsatang, 
Hoopa, Klarnath River, Redwood, Saiaz, Sermalton, Miskut 
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and Tishtanatan. The Hunsatang, Sermalton, 3Miskut and 
Tid~tanatan were regarded as "bands" of Hoopas, closely 
mlated to them. 

32. In 1886 the Indians living on the Hoopa Valley Reser- 
vation included Hoopa, Yurok, Karok and Redwood I n d i m ,  
socording to the Grst census of the reservation, described 
below in finding 37. 

The EnZargement of the Eoopa Vatley Reservation by Exec- 
utive Order in 1891 

33. On October 16, 1891, by executive order, President 
Harrison extended the "Hoopa Valley Reservation" to in- 
clude a tract "one mile in width on each side of the Klamath 
Ever'? from the then northern boundary of the "Hoopa Val- 
ley reservation" to the Pacific Ocean : 

EXECUTIVE MANSION, October 16, 1891. 
It is hereby ordered that the limits of the Hoopa Val- 

ley Reservation in the state of California, a reservation 
duly set apart for Indian purposes, as one of the Indian 
reservations authorized to be set apart, in said State, by 
Act of Congress approved April 8,1864, (13 Stats., 39), 
be and the sRme are hereby extended so as to include a 
tract of country one mile in width on each side of the 
Klamath River, and extending from the present limits of 
the said Hoopa Valley reservation to the Pacific Ocean ; 
Provided, hourever, That my tract or tracts included 
within the above described boundaries to which valid 
rights have attached under the laws of the United States 
are hereby excluded from the reservation as hereby 
extxxlded. 

BENJ. HARRYEON. 
34. President Harrison's order added to the Square the 

Klamath River Reservation, rtt the upper end of the Y's left 
arm (finding 22, supra), and the strip of land between the 
two reservations. The newly-added lands are herein called 
the UAddition." 
The enlarged reservation consisted of the Addition, a tract 

44 miles long x 2 miles wide, extending the length of the 
Y's entire left arm, joinod to the 12-mile ,Square. The ahape 
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of the Addition and the Square combined was m e t h i n g  like 
a square skillet with an extraordinarily long, thin handle. 

In the enlarged reservation, the former Klamath River 
Reservation is herein called the "Lower Klamath Strip," and 
the inbrmediata strip of land is called the "Connecting 
Strip." 

The entire mrvat ion  as enlarged contained 147,740 acm, 
25,000 in the Lower Klamath Strip, 33,168 acres in the 
Connecting Strip, and 89,572 acres in the Square. 

Access of Additirm and Spwtre Indiana 
to the Enlarged Reservation 

35. After 1891 Indians living on the Addition freely Gshed 
and hunted and gathered basket materials on the Square, 
and Indians of the Square freely fished and gathered basket 
materials on the Addition. There is no evidence that this 
wtls not the case prior to 1891. 

36. After 1891, Indians of the Addition attended the board- 
ing school maintained by the Government a t  the Indian 
Agency at Hbopa, on the Square, and came for medim1 treat- 
ment to the Government hospital there. There is no evidence 
that this was not the case before 1891, and there is some evi- 
dence that Indians from elsewhere than the reservation also 
m e  to the hospital for medical treatment. 

Ce?utusea on the Eoopa V&y Reservatian 

37. The first census roll listing the individual Indians of 
the original Hoopa Valley Reservation was compiled in 1886 
under the supervision of Superintendent Dougherty. It was 
prompted by the Act of July 4,1884, 23 Stat. 98, which in- 
stituted a practice of tho annual trtking of a census of Indians 
upon reservations. 

This fbt census roll was entitled "Census of the Different 
Ranches of the Hoops Valley Indians." It (and all censuses 
until 1930) did not show the tribo of the listed Indian. How- 
ever, the Indians listed included, in fact, members of the 
Yurok, Karok and Redwood tribes, as well as Hoopas. 

38. The 1887 census on tho I-Foopa Valley Reservation was 
designated the "Gmus of the Hoopa ITa.lley Tribe of In- 
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dim." In 1888 and 1889, the census was headed "Census of 
the Indians of the Hoopa Tribe." In  1890 i t  was on some 
pages headad LLCensus of Hoopa Valley Reservation Indians" 
and on others "Census of the Hbopa Indians." 

The Indians listed in these censuses included members of 
the Hoopa, Klamath River (Yurok and Karok) and Red- 
wood tribes. 

39. In  1892, the first year after the enlargement of the 
Hoopa Vailey Reservation, and again in 1894, the reservation 
census was recorded in two parts. One part, variously called 
a census of the "Hmpa Indians of the Hoopa Valley Agency" 
and a census of the "Hoopa Valley Indians," listed the 
Indians on the Square, including the non-Hoopas resident 
there. The other part, called a census of the Klamath Indians 
of the Hoopa Valley Agency, listed the Indims on the 
Addition, 

40. In  1893, and again in 1895, 1896, 1897, and 1899 (no 
census was taken in 1898; two were taken in 1899) only a 
census of the Indians on the Square was taken. I n  1893 and 
1899 it was called a census of the "Hoopa Indians," in the 
other years, a census of the "Hoopa Valley Indians." As be- 
fore, it included the non-Hoopas on the Square. 

41. The 1900 census of the Hoopa Valley Reservation inter- 
mingled in one list the Indians on the Square and on the 
Addition and mas designated the "Census Roll of the Hoopa 
and Lower Hlamath River Indians." These Indian names 
were as before not meant to be tribal but rather geographical ; 
Karoks and Redwoods were included. 

42. From 1901 through 1907, a census was taken only of 
the Indians on the Square. In  these years the census was 
referred to as a "Census of the Hoopa Indians." As before, 
i t  listed Yuroks, Karoks and Redwoods in addition to 
Hoopas. 

43. Beginning in 1910 and continuing each year throng11 
1933, the census was recorded in three parts. One part was 
entitled "Census of the Hoopa Indians," another was the 
"Census of the Klamath River Indians of the Connecting 
Strip" and the third, "Census of the I;ower KIamath River 
Indians." While most of those listed on the third part, 
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"Census of the Lowcr Klamath Rivcr Indians," were of the 
Lower kilamath or Yurok tribe, the designation "Lower 
mamath River Indians" did not refer to the Lower Hlamath 
River or Yurok tribe as distinguished from the Upper Ela- 
math River or Karok tribe, but rather meant the Indians on 
the Lower kilamath Strip. Most of those on the list entitled 
"CBnsus of the Klamath River Indians of the Connecting 
Strip" were Lower ICh.rnath or Yurok Indians. 

Bg before, the list entitled "Ce~sus of Hoopa Indians" 
listad the names of the Indians on the Square regardless of 
whether they were of the Hoopa, Yurok, Karok, Eedwood 
or other blood. 

44. Superintendent Keeley of the Hoopa Indian Agency 
wrote to the Commissioner on October 2A, 1929 that it was 
meaningless to divide the Indians supervised by the Agency 
into Hoopas, Hlamath River Indians, Lower Klamath 
Indians a i d  the other tribes of whom census rolls were 
prepared annually : 

So far as these names are concerned and these divi- 
sions, they now mean nothing to us. At  one time they 

Y ibly meant a division of the Indians so far as resl- 
ence was concerned, but they have moved about so 

much and intermarried, and they have apparently been 
transferred at different times from one census to an- 
other until such division is absolutely worthless and 
confusing. 

Thev have lost tribal affiliation to such an extent that 

'OX 
fiw of them know what tribe they belong to, and 

if t e name a tribe, i t  is, in fact not a tribe but a band 
of 1n ians  named after some local name of a place whore 
they once resided. This division has resulted in many 
duplications, we found when the enrollment of 
California Indians mas made by Xfr. John H. Anderson. 

I am now asking authority to revise this census and 
make up a new one, corrected in amrdallce with the 
&davits furnished Mr. Anderson as to families, same 
to be a strictly alphabetical roll of the Indians under the 
jurisdiction of the IIoopa Valley Agency without the 
divisions notcd above. 

45. The census forms were revised for the year 1930 to in- 
clude a space for designating the tribe of the individual to 
be listed, but the tripartite division was retained. The pro- 
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vision of a space for the tribe of the person listed did not 
sppreciably improve the accuracy of the census as an indi- 
cator of tribal afBiation. Those listed on the pa& of the 
oensus entitled "Census of the Hoopa Indians" were nearly 
always designated as a member of the Hwpa tribe even 
though they were actually Lower Klamath (Yurok), Upper 
Klamath (Knrok), Redwood Indians or of the blood of more 
than one tribe. The individuals on the part entitled "Cenrms 
of the Eltlmath River Indians" were designated as members 
of the Klamath River tribe and those on the census part 
entitled "Census of the Lower I(lamath River Indians" were 
designated as members of the Lower Klamath tribe. 

46. Some censuses listed off-reservation people, with off- 
reservation addresses. From about 1930, inclusion in the 
census was based not on residence but upon a concept of 
enrollment on the reservation equivalent to entitlement to be 
regarded as a reservation Indian (see findings 199,207,211, 
i*) . 

47. On January 12, 1933 Special Agent Roblin reported 
that the census rolls of Klamath River and Lower Klamath 
River Indians were inextricably mixed. Intermarritige and 
changes of residence had result& in cl~anges of names from 
one roll 40 another. Some of the confusion came, 'he said, 
from $he use of the words Lower Klamath, the name of the 
strip constituting the former Klamath River Reservation; 
the Indians themselves referred to all Indians living below 
a village near the junction of the Klnslatl~ and Trinity as 
"lower Klmaths," which would leave all of the original 
Elnmath River Reservation and %he Cennecting Strip in 
"Lower Klamath" country. The tex& of the relevant "NOW 
to his letter is set out in finding 94, infra, in another con- 
neotioa 

48. The tripartite division of the roll was ended in 1933. 
From that year until the last complete reservation roll was 
compiled in 1940, $he Hoop Valley Reservation roll was in 
a single part. The Indians designated as of the Hoopa tribe 
and as of tho IClamath River tribe were intermingled, the 
designation Lower mamath was dropped entirely. The roll 
conhued to designah nearly every Indian residing on tihe 
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.sp.as of Hoopa blood. I n  a few instances, mixed-blooded 
Indians were designated as Hoopa-IUrimaths. On the 1940 
roll, the designation Yurok was suWitutad for Klamath 
River. No roll was compiled in 1941. In $he years 1934,1935, 
1938, 1939 and 1942 only supplementary rolls were com- 
piled. No rolls were compiled thereafter. 

Backgmund of the 1891 Ezecutive Order and the Act of 
d m  17,189f2 

49. (a) For  about 20 years prior to the 1891 executive 
order there had been repeated recommendations by various 
ofTicers %hat a reservation be established along the IEClamtlth 
River for the Indians living there or that the Hoopa Valley 
Reservation be enlarged to encompass parts or all of the 
land bordering on the Klamath to the Ocean. Some of these 
recommendations are described in the following subpara- 
P P ~  

(b) A report of Special Commissioner John V. Farwell 
to the Commissioner in 1871 urged that the efforts of the 
Government to civilize the Indians would be facilitated by 
the extension of the Hoops Valley Reservation to the mouth 
of the mamath River so as to include the Klamath Indians. 

(c) The report of Superintendent of Indian Affairs, Cali- 
fornia, B. C. Wbiting, for 1871 states: "1 would therefore 
respectfully recommend that the Hoops Reservation be so 
extended as to take the [Klamath] river and %he land for 
3 miles back upon both sides to the Pacific Ocean, and 
thereby include the Klamaths, without requiring any to 
remove, other than those who may prefer to live at Hoopa." 

(d) A report of September 1, 1871 from D. H. Lowry, 
Indian Agent, Hoopa Valley Reservation, states his belief 
that the some 2,500 Indians along the Klamath are well 
disposed tornards the whites, deserving of assistance and 
come to the reservation for help in respect of crops, fanning 
implements and otherwise, which he is unable to provide as 
he would like to, and ~vhidi he recommends be provided. "1 
would ~Lso recommend that a11 the lands lying along the 
Klamath River, from a point 2 miles above the mouth of 
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the Trinity River, extending back to $he summits of the 
mountains on either side, be annexed to the Hoopa reserva- 
tion, and be declared a part of the =me." 

(e) The report of the Commissioner of Indian M a i m  to 
the Secretary for 1872 states the recommendation of the 
Superintendent of Indian Affairs, California, that the Hoopa 
Valley Reservation 13s extended to include the Klamath 
Indians who lived adjacent to the reservation along the 
banks of the Klamatlr and formerly belonged .to the &an- 
doned fClamath River Reservation. 

( f )  In 1885 Special Agent Paris H. Folsom conducted an 
investigation of apprehended troubles between whites and 
the approximately 200 Rlxmath Indians in 14 villages on the 
banks of the Klamath River between the Klamath River 
Reservation and the Hoopa Valley Reservation. He m m -  
mended that a 2-mile wide tract of land centering on the river 
between the two reservations be set aside for the sole use and 
possession of those Indians, and that the lands then be given 
in trust to the Indians. The Commissioner attached this re- 
port to his report to the Secretary for 1885, saying that he 
would make suitable recommendations for protection of the 
Indians in respect of their lands. 
MI. At  the same time rts these recommendations that a 

reservation be created along the Klarnath, a movement was 
going on in Conge58 to open the lands of the Klamath River 
Reservation, as an abandoned reservation, to public entry and 
sale. The bills in Congress for this purpose, introduced from 
1819 on, were steadily opposed by the Department of the In- 
terior, which maintained that the Innmath River Resew&- 
tion was not abandoned, was still in a state of reservation 
land that the homes of its Indians needed protection. The 
Department conditioned its willingness to agree to public 
sale on the bills being amended to protect the Indians by 
providing for the allotment of land to them in severalty, 
before public sale of the remaining lands. 

51. The first bill for the pul)lic entry and sale of the Kla- 
math River Resel*vation, in 1870, provitled that the Klamatli 
River Reservation "is hereby abolished" and directed the 
Secretary of the Interior to have the lauds surveyed and 
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opened to homestead, pre-emption entry and sale, "the sallle 
ss other lands." S. Re. 34,46th Cong., 1st Sess. (1879) ; 9 
Cong. Rec. 1651 (1879). 

52. No action having been taken on this bill, another, wit11 
the same provisions, was next introduced in 1880. 10 Cong. 
Rec. 286 (1880) ; H.R. 3454, 46th Cong., 2d Sess. (1880). 
The House committee report on this bill declared that the 
establishment of the reservation in 1855 had been a mistake 
and an injustice, because it blocked access of the adjoining 
lands to the river; that the reservation had been abandoned 
after the flood of 1861, and that the Indians had been re- 
moved to Smith River and then to the Hoops Valley Reser- 
vation "where they were permanently located." The report 
set out a letter from the Office of Indian Affairs in 1874, signed 
by Commissioner Shuter, stating that the flood in 1861 had 
rendered the reservation worthless and that the reservation 
"has not been used for any public purposes since the freshet 
referred to and the department has no claim upon it." H.R. 
Rep. No. 1354, supra, 2. 

The report continued that white settlers had in reliance on 
this letter improved their homes and buildings but that never- 
theless at the instance of the Department of the Interior in 
1877 the War Department forced the mttlers to leave the 
reservation ; that the Indians nov there did not belong there 
but belonged on the Hoopa Valley Reservation ; that the area 
was extremely fertile and timbered and suitable for wine 
and fruit and timber-cutting, none of which could be de- 
veloped because the reservation blocked access to the natural 
highway, the navigable KIamath River. 

The report concluded (H.R. Rep. No. 1354, supra, 5) : 

It is the opinion of the committee, after careful iq- 
vestigntion, that the govcnmlcnt can have no use for 
Chese lands as an Indian reservation. The Hoopall Reser- 
vation, to which the Indians mere removed and settled 
upon after the freshet in 1862, is located but 15 miles 
from tbe abandoned IClx~rnath Reservation, and is capa- 
ble of sustaining many thousrtnds more of Indians than 
are now located upon it. Why, then, should these la~lils 
in question be ke t from settlenlent and improvement by 
whte citizens w g o are eager to expend their labor and 
means in the development of their resources? 
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If there be no use for this abandoned reserve for the 
purposes originally intended, the committoe cttn see no 
valid reason why it should not be restored to the public 
domain, and again made free for the access of labor and 
capital of whte settlers seeking homes and fields for 
their energy and enter rise. Entertainin this view, after P f an impartla1 and care ul copideration o all the evidence 
submitted, the are constrauaed to report in favor of the 
measure, and &ey therefore return the bill to the Rouse, 
.with the recommendation that it pas. 

The report did not mention (as appeared in a report in 
the next session) that the Indian Offiw opposed the bill. RLR. 
Rep. No. 1148,47th Cong., 1st Sesa 1 (1882). 

The bill as reported was recommitted and no further action 
was taken on it. 10 Cong. Rec. 3126 (1880). 

53. A n  identical bill was introduced in the following Con- 
grass (H.R. 60,47th Cong., lst Sess. (1881) ) and upon refer- 
ance to the O%ce of Indian AfEairs was there approved 
*with an amendment providing for allotments to the Indisns. 
13 Cong. Rec. 90,3414 (1882). Commissioner Hiram Price's 
letter of comment on the bill, dated March 24, 1882, stated 
(H.R. Rep. No. 1148,47th Cong., lst Sess. 2 (1882)) : 

To return to the consideration of the bill : The lands 
a n b d  within the said reservation are not needed (as 
a reservation) for Indian urposes, but that the Indians 
residing thereon should protected in the p m f u l  
m p a n c y  and enjoyment of their homes, to whch they 
have become much attached, and where they have gained 
a livelihood unaided by the government for more than a 
quarter of a century, is certainly beyond dispute. 

In order to effect this, I have to recommend that a 
further provision be added to the bill, at the end thereof, 
in substance as follows : 

uThat before m y  of the foregoing provisions except 
that authorizing and directing the Secretary of the In- 
terior to have the lands embraced in said reservation 
surveyed, shall bc held and deemed to be in effect, there 
shall be selected and allotted to each Indian belonging 
to and residing upon said reservation, lands mithin the 
limits of said reservation as follovs: 

"To each head of family one quarter-section. 
L'To each single person over eighteen years of a@, one- 

eighth of a section. 
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"To each penson under eighteen years of age, one- 
sixteenth of a section." 

* * * 4 * 
With the amendment above proposed, I see no abjec- 

tion to the passw of tho bill. * * 
The committee report also contained a letter dated Septam- 

ber 26, 1881 from Lt. Gordon Winslow of the Anny, the 
Acting Indian Agent. Lt. Widow stated that a census of 
the Indians just taken under military auspices reflected the 
pmswm of 213 Indians on the Klamath River Reservation. 
The census, he said, was "as nearly accurate as it can well 
be"; hi earlier report, in the same year, of 115 Indians was, 
he said, based on information from civilians "who are, I be- 
lieve, somewhat inclined to lessen the number, thinking 
doubtlessly that the smaller the number the p t e r  the like- 
lihood of its being t h m  open to settlers" 

The committee approved the bill with the amendment sug- 
gested by the Commissioner. No action, however, was taken 
by the House. 

54. The nest three bills, in 1883 and 1884, in the 48th 
Congress, d e d  to the desires of the Interior Department. 
The bills assumed that the IClamath River Reservation was 
in existence and provided that allotments to the Indians 
should be made before the land was to be opened to white 
rpettlement as public land. H.R. 112, 48th Cong., Ist Sess 
(1883) ; H.R 7505, 48th Cong., 1st Sess. (1884), reported 
by the Committee on Indian Affairs as a substitute for 
H.R. 112; S. 813, 48th Cong., 1st Sess. (1883). These bills 
"abolished" the mamath River Reservation and d k t e d  
that the lands embraced therein be surveyed and "made sub- 
ject to homestead and preemption entry and sale the same 
as other public lands," with, however, a proviso that be- 
fore this was done there should be allotted land in stated 
amounts to the Indians belonging to and residing within the 
rawmation. 

55. Perhaps encouraged by the prospects of these bills, the 
Indian Bureau in 1883 began the work of allotment of m a -  
math River Reservation land, and selections were made by 
the Indians under the supervision of the A p t  at Hoopa 
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Valley. ('l'lrc allotments fell through, however, when the 
surveys were found to be erroneous and fraudulent.) 

56. None of the three mentioned bills (finding 54, gupra) 
was enacted. The report of the Commissioner of Indian Af- 
fairs for 1885 says that it is "premuned that they were not 
reached in the regular course of business before adjourn- 
ment." The Commissioner added that : 

It is my intention to ssk ttt an early da for legislation 
witable to the wants of these I n d i m .  h e y  do not need 
all the lands at present reserved for their use, but tihey 
ahould be parmanently mttled, either individually or in 
small communities, and their lands secured to them by 
patent before any portion of their reservation is restored 
to the public domain. 

67. On December 21,1885 identical bills were introduced in 
the House, repeating the provisions of the three bills intro- 
d u d  in 1883 and 1884 (finding 54, supra). H. R. 158 and 
165,49th Cong., 1st Sess. (1885) ; 17 Gong. Rec. 370 (1885). 
No action was taken. 

58. The years 1886 through 1889 saw no further bills for the 
sale of the Klamath River Reservation. Other significant de- 
velopments, however, occurred. Congress in 1887 passed an 
act providmg generally for allotments of reservation land 
to Indians in severalty and the federal courts in 1888 mled 
that the Klamath River Reservation did not have the legal 
status of an Indian reservation. Both developments are dis- 
c d  in the immediately following findungs. 

59. The General Allotment Act of February 8, 1887 (24 
Stat. 388) authorized the President to survey the lands of 
any Indian reservation created by treaty, statute or execu- 
tive order and "to allot the lands in said reservation in 
severalty to any Indian located thereon." As soon amended 
by the A d  of February 23,1891 (26 Stat. 794) each Indian 
was to receive 4/8 of a section (or 80 acres), the acreage to be 
doubled in size where the land was valuable only for grazing. 

60. A case now arose of n commercial khermzn named 
Hume who employed Indians to fish in the Klamath River 
within the boundaries of the Klamath Rirer Reservation, and 
paid them with goods. The Department of Interior, desirous 
of protecting the reservation from such intrusions, caused the 
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prosecution of a libel against his goods, for unlicensed trad- 
ing in an "Indian reservation7' or in "Indian country" in vio- 
lation of R.S. 8 2133, as amended July 31,1882 (22 Stat. 179). 

61. The Government's position was set out in detail in a 
1-r of April 4,1888 from Commissioner J. D. C. Attkins, 
which the United States Attorney presented to the district 
court on the hearing of the case.. On a review of the history of 
the reservation, the Commissioner concluded that the Klam- 
ath River Reservation was regarded by the Department "as 
in a state of Indian reservation," under the supervision of the 
Hoopa Valley I n h  Agency. 

Commissioner Atkins quo@ from a letter from Superin- 
tendent Wiley of January 19, 1865, in connection with the 
location of the reservation at Hoopa Valley, that it was his 
"present purpose'? to locate the Indians then at Smith River 
"upon the land formerly mupiad as an Indian reservation 
upon the Rlamath River, and which was abandoned in 1861, 
but is still reserved by the Government. The Hoopa Reserva- 
tion will either be extended so as to cover this point, or it will 
be kept up as a station attached to that raservation and under 
the control of the same agent." Commissioner A t b  said 
that this lett43r showed that the plan of the Superintendent 
was to "annex the Old Klamath River Reservation (with 
which we are now especially concerned), to the new Hoopa 
Valley Reservation." "I find," he concluded, "that this office 
warmly commended and approved the superintendent's 
oourse.'' 

The Commissioner also quoted from letters from former 
Commissioners to the Secretary of August 14, 1877 and 
March 8,1878, stating that when the Agency at the Klamath 
River Reservation moved to the Smith River Indian Reserve 
and the Indians (with bhe exception of one band) refused to 
leave (finding 8, wpra), "it was not deemed advisable to rec- 
ommend its [the reservation's] restoration to the public 
domain," and that "In view of these facts the reservation 
should, in my opinion, be preserved intact until some m- 
urea am devised for the permanent settlement of these 
Indians." 

62. The district court on June 7, 1888, nevertheless dis- 
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missed the libel, with an opinion holding that the mamath 
River Reservation did not have the legal status of an 
Indian reservation, although, the court also held, the reserva- 
tion was not open to public entry as public lands. The act of 
1864 (finding 10, -a), the court held, had author id  the 
creation of four reservations; lands of old reservations not 
mt apart within the four new reservations were under section 
8 of the act not subject to t.he operation of the general land 
laws but reverted to the control of the Secretary of the 
Interior, for survey and sale at  auction. The President, the 
oourt continued, had in various orders and modifications of 
orders exhausted his authority under the act by the creation 
of four reservations-the Tule River Reservation, the 
Hoopa Valley Reservation (as to which, the court said, a 
suggestion that it include the Klamath River Reservation 
was not adopted), the Round Valley Reservation and Re- 
serves for Mission Indians-and the IElamath River Reserva- 
tion not having been included in any of the four reservations, 
the lands of that reservation mere under section 3 of the act 
relinquished "for the purposes of Indian reservations," and 
came into the possession of the United States for the survey 
and sale provided for by that section. United States v. Forty- 
Eight Pound8 of Rising Star Tea etc., 35 Fed. 403 (D.C.N.D. 
Calif. 1888). 

63. The Secretary of the Interior requested that the Attor- 
ney General appeal the foregoing decision of the district 
court. In the Secretary's annual report for 1888 he said that 
in order to protect the Indians, authority ought at once be 
given, during the pendency of the appeal ''to set apart these 
lands as a reservation and thus remove all doubt." 
64. On January 14,1889, while the Hume case was pending 

on appeal, another bill was introduced in the House to open 
the Klamath River Reservation to public sale. H.R. 12104, 
50th Cong., 2d Sess. (1880) ; 20 Cong. Rec. 756 (1889). Per- 
haps in response to the district court's ruling that the reser- 
vation had lost its status as an Indian reservation but had not 
become public land, rather having come into the possession 
of the United States, under the act of 1864, for the purposes 
of survey and sale, the bill provided that the reservation 
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should be regarded for the purposes of the act as in a state 
of reservation within the meaning of the General Allotment 
Act of 1887 (finding 59, supra), and lands should be allotted 
to the Indians pursuant to that act, before public sale took 
place. Further, that surplus lands after allotment, despite 
the contrary provisions of the General Allotment Act, would 
be deemed to be and held as public lands subject to the laws 
for the disposition of public lands. 

No action was taken on the bill. 
65. (a) Shortly thereafter, and while the Hume case was 

&ill pending on appeal, the Senate by resolution of Feb- 
ruary 13, 1889 (20 Cong. Rec. 1818 (1889)) d iwted  that 
the Secretary of the Interior inform i t  as to w b t  prowedings 
had been taken for the survey and sale of the Klamath Indian 
Reservation, presumably the survey and sale which the 
district court had held was now the province of the Secretary. 
The Secretary's response, in the form of letters from the 
~mmissioners of Indian Affairs and the Land Office, was 
that no such proceedings had been taken, becanse the lands 
had been in a state of reservation continuously since 1864. 

(b) The letter from Commissioner of Indian Affairs John 
H. Oberly, dated February 18,1889, stated : 

In res onse to atid resolution, I have to state that I f am unab e to discover from the records or correspondence 
of this office that any proceedings were ever had or 
contemplated by this Department for the surve 1 and sale of said reservation under the provisions of t e act 
aforesaid: on the contrary, i t  ap ears to have been the 
declared urpose and intention o the superintendent of I P 
Indian a airs for Califorllia, who was charged with the 
selection of the four reservations to be retained under 
said act, either to extend the Hoopa Valley Reservation 
(one of the reservations selected under the act), so as to 
include the Klamath River Reservation, or else keep it 
as a separate independent reservation, with a station 
or subagency there, to be under control of the agent at  
the Hoopa Valle Iiescrvation, and tho lands have been 
held in a state o f reservation from that day to this. 

(c) The letter from the Commissioner of the Land Office, 
dated February 28,1889, advised thnt surveys of the Rlamath 
River Reservation were made in 1882; that in a letter of 
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April 4,1883 to the Secretary, the Commissioner of Indian 
M a i m  "rec~mmended that allotments be made to the Kla- 
math River Indians bamd upon the public surveys herein 
etated, and that the rest of the reservation be restored to the 
public domain"; that attempts were made in 1884 by the 
Indian Office to make allotments using the surveys made 
but that on examination the Burveys were found to be ir- 
regular and fraudulent and the allotments made were m m -  
mended for cancellation by the Indian Chmmissioner ; and, 
finally, that resurveys had been made and were still under 
examination. 

66. On April 1,1889, the circuit court a b e d  the decision 
of the district court in the Hume case, under the same title, 
in 88 Fed. 400 (C.C.N.D. Calif. 1889). The opinion of the 
circuit court was essentially the same as that of the district 
wurt (83 Fed. 400-1) : 

The president did thereafter [after the act of 18641 
twt from kime to time, and he did set off four tracts in 
different parts of the state for the pu oses rovided for, 
and he did not include in any one of % t em t g e '.'Klamath 
Indian Reservation," theretofore set apart. In setking 
a art these four reservations wi%hout including the 
&amath reservation, he neoesvrrily exercised his &re- 
tion, and, by implication at least, excluded them. kh 
they were not retained by the future and further action 
of the president '<for the purposes of Indian reserva- 
tions," "under the provisions of the preceding sed;ions 
of this act," the reservation, by the terms of $he act 
itself, abolished or abrogated the prior reservation. This 
necessarily followa from the provision requirin these 
lands not embraced in the reservations made % y the 
action of the preside~lt under that act to be cut up into 
lots of suitable size nnd sold, as provided in the act. 

67. In  Docember 1859 and January 1890 identical bills 
introduced in lthe House and Senata provided, simply and 
without mention of allotments, that "all of the lands in what 
was the Klamath River Reservationw are "declared to be 
subject b settlement, entry, and pnrchm" under the land 
law& lXR. 118, 5ld Cong., la Sess. (1889) ; 21 Cong. Rec 
229 (1889) ; S. 2297, 6lst Cong., 1st %xis. (1890) ; 21 Cong. 
b. 865 (1890). 
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The b i  were opposed in a report by the Indian Office 

dated Odober 15, 1890 (described some months Iahr in 8 

letter of January 7,1891 from Commissioner Morgan to the 
Secretary), recornending that the bill be amended to pro- 
vide for allotments to the Indians under the General Allot- 
ment Act, the surplus unalIot;tad lands to be restored to the 
public domain and the funds from the disposal of the lands 
to be put to the credit of the Klamath River Indisns. With 
such a provision for allotments, the Indian O5m said, it 
would not object to the sale of the surplus lands. Without it, 
the O5ce would LLstrenuously oppose" sale of the land : 

In no event ahould the bill under consideration, or 
any other like measure be adopted unless provision is 
made for the allotment of lands in severalty to the 
Indians and some means provided to enable $hem to get 
a start in agricult.ura1 pursuits, and for the education 
of their children. With such protection and assistan08 
secured to $hem, this o5ce would interpose no objection 
to the dispoml of the surplus unallotted lands as pro- 
vided in the bill under consideration. But it would feel 
bound to strenuousIy op ose any measure looking to the 
opening of the lands o f said reservation to settlement 
or sale that did not secure to the Indians permanent 
title to their homes, which can 'best be done by allottin 
lands in severalty to them as hereinbefore mmmende d 

68. Amendment of the bill as urged by the Indian Office 
was emphatically rejected by $he House Committee on 
Indian Affairs. On April 1, 1890 the Committea reported 
H.R. 113, stiII providing for public sale, but with an amend- 
ment a h t i v e l y  rejecting any allotments on the Klamath 
River Reservation. The amendment pmvided that the 
Indians on the Klamath River Reservation be removed to 
the Hoops Valley Reservation and there allotted, and that 
the proceeds from the sale of the lands be a fund to be used 
by the Secretary of the Interior for the "removal, mainto- 
nanm, and education" of the Indians residing on the lands 
snd their children. (Emphasis added; H.R. Rep. No. 11'76, 
Cilst Cong., 1st Sess. 2 (1890).) In this form the bill passed 
in the House, in September, 1890 (21 Cong. Rec. 10702 
(1890)) and in the Senate was referred to ~ ~ t t e e  (21 
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Cong, Rec. 10'740 (1890) ) . The Senate took no action, either 
on the bill as first introducsd or as i t  passed in the House. 

69. The prtssage of a bill so flatly rejecting allotment and 
providing for public sale spurred the Department of the 
Interior to action. On December 23, 1890 the Secretary 
suggested to the Commissioner of Indian Affairs that ho 
"onsider the question whether a reservation should not be 
d e  for the Klamatli River Indians, * * * and if so, you 
will please prepare the proper description and orders for the 
purp-" 

70. Commissioner Morgan responded promptly, on Jm- 
uary 7,1891, and at length. Reviewing the establishment of 
ree;emtions in California under the act of 1864 (finding 10, 
abpra), he mised a question as to whether four reservatians 
were in fact established under that act. The Smith River 
Reservation, he said, was intended to be oilly temporary and 
the Tule River Reservation was simply leased and not set 
apart under the act. His implication was that, contrary to 
the premise of the decision in the Hume case (findings 62,66, 
supra), the President had not exhausted his authority under 
the act of 1864 to create four reservations in California. 

He also discussed the proposed legislation to sell publicly 
the lands of the Rlnmatli River Reservation, and the op- 
position of the Department of the Interior unless the bill 
were amended to provide first for allotments of land thereon 
to the Indians in severalty, and urged further efforts to cause 
the enactment of the legislation favored by the Deprtrtment, 
i.e., for allotment of lands to the Indians resident there and 
ssle of the surplus lands, with the proceeds to be used for the 
benefit of the Indians. As to non-reservation Rlamath In- 
dians, resident betn-ecn thc Hoopn Valley Reservation and 
tho Klamath River Reservation, he noted and restated Agent 
Folsom's recommendation (finding 49(f), & p a )  that the 
connecting strip of land between the two reservations be set 
aside for Indian use. 

He concluded by saying that he would prepare whatever 
papers were quested,  but that he vas not prepared to 
recommend the establishme~it of a new reservation d m  the 
Klamath's reservation was endangered, in which csse the 
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Hoopa Valley Reservation should be extended along the 
Klamath to the ocean : 

* * * I f  i t  shall be found that by the decisions of the 
courts or through the failure of Congress to a&, the 
Klamaths are likely to loose [sic] the reservation &b- 
W e d  in 1855, i t  may become expedient to extend the 
Hoopa Valley reservation so as to include lands on both 
sides of the Klamath River, two miles in width on each 
side, from h t  reservation to the mouth of the river. 

71, The Secretary thereupon sought the opinion of As- 
sistant Attorney General George H. Shields, assigned to the 
Department of the Interior. Mr. Shields' opinion, dated 
January 20,1831, responded as well to inquiries put to him 
earlier. He considered three questions : (1) "whether the De- 
partment is suthorized to cause the removal of intruders from 
said [Klamath River] reservation"; (2) "whether the lands 
within the limits of said reservation can be allotted to the 
Indians living upon them, as reservation Indians, or under 
the legislatiou providing for allotnlents to non-reservation 
Indiansy; and (3) the Secretary's immediate question, 
"whether the Hoopa Valley Reservation may not 'be legally 
extended so as to cover the ground of the Klamath 
Reservation.' " 

The opinion described the creation of the various reserva- 
tions under the act of 1864, particularly pointing out that 
reservations had been created of noncontiguous parcels and 
by orders and successive orders revoking and amending 
earlier orders and setting aside substituted lands as reserva- 
tions, and continued : 

Three conclusions inevitably flow * * *: 1, that no 
formal order of the President retaining an existin res- 
ervation aas deemed necessal.y, but its [the Tule giver 
Reservation] actual retention by tlle officers of the In- 
dian Bureau mas sufficient to constitute it one of the four 
authorized reservations; 2, that co~ltiguity was not an 
essential, but a reservation might be composed of sev- 

parcels of land; and, 3, that the 
, in that respect, mas not exhausted 
in the setting apart of "four t m t s v  

or parcels of land, as reservations; but that discretion 
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continued, and yet exists, to change, add to, diminish or 
abolish reservations and establish others, as may seem 
most promotive of the ublic interests. P In relation to the K amath River reservation, as in 
that of the Round Valley, no formal or written order 
appertrs to have been issued for its retention. In  both of 
these instances the Indian office retained possession and 
cuntrol of the former reservations, makm no change f in their condition, status or management, urther than 
that they passed under control of the one Stab Super- 
intendent as required by the act of 1864. The Indians 
remained in the occupation of both of these reservations, 
and yet so occu y them alone, except so far as that % occupation may ave been intruded upon by individual 
white men, under color of claims. Congress has made 
annual ap ropriations for support of the Indians on 
the Roun d? Valley reservation, but none for those on 
Klamath, and for the all sufficient reason that the latter 
are self-sup orting and have never cost the government 
a dollar in &s respect. 

Mr. Shields then turned to a detailed statement of the 
Uspeeid circumstrutlces" dowing, he believed, that the De- 
partment had retained the Klamath River Reservation un- 
der the act and that it was a part of the Hoopa Valley 
Reeervation. 

Among the circ-w he d i e d  upon were the 
following : 

(a) The letter of January 19,1865 from Superintendent 
Wiley to the Commissioner, stating that i t  was his intention 
to extend the Hoopa Valley Reservation so as to include the 
Klamath River Reservation "or it will be kept up as a a- 
tion attached to that reservation and under control of the 
same agent" (finding 61, supra). This disposition, MI.. 
Shields noted, was approved by the Commissioner in his 
annual report for 1865. 

(b) The C o ~ i o n e r ' s  letters of August 14, 1877 and 
Mnrch 8,1878 to the Secretary, a l d y  quoted in finding 61, 
mpr=- 

(c) The statement by the Secretary in his anua;l report 
for 1888 (at p. 76) that: 

Indians have continued to reside on the Klamath River 
lands, and thcm lands have been and are treated as in a 
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state of reservation for.Indian pu- the jurisdiction 
is under the U.S. Indlan agent for the Hoops Valley 
agency. 

(d) The rejaotion by the C b d i o n e r  in 1883 of an offer 
to lease the salmon fisheries of the IBlamath River and to 
out timber on its lands, with a staternant that "The reserva- 
tion is still in s state of Indian reservation, and must so 
remain, uninhrfered with, until otherwise ordered by com- 
petent authority." 

(e) The circumstances of the approval by the h t a r y ,  
in 1883, of a mrmrtendation tha allotments be made to the 
Indians of the Klamath River Reservation (see findings 55, 
85 (c) , mpra) and the c i r m t a n c e  that in the same year 
the Secretary, in an appeal in a Land Oflice proceeding in- 
volving the lands of the Klamath River Resenation (2 L.D. 
460) had held that the lands were since the act of 1864 re- 
garded as in reservation, noting that allotments had been 
made and that when the selecti011s were dl made he would 
mnsider the question of restoring the remainder to the public 
domain. The allotments which had been made were aban- 
doned when the underlying survey was found to be erroneous 
and fraudulent. Another survey was made in 1886 and mean- 
while land officers were instructed to permit no entries or 
filings on Indian lands 
Mr. Shields stressed that the Mission Reservation, cmted 

under the same act as that under which the Hoopa Valley 
Reservation was created, was in amordance with orders of 
four Presidents composed of 19 different noncontiguous 
parcels. 

On the Wi of the foregoing data and considerations, 
Mr. Shields gave his opinion that the Klamath River Resar- 
vation was part of the Hoopa Vdley R~aservation, one of the 
four rosemations authorized by the act of 1864, and that in- 
truders could therefore be removed. I t  followed, he said, 
that the Indians thereof could be allotted under the General 
Allot.mmt Act of February 8, 1887 (finding 59, mpra). 

Mr. Shidds then turned to the district court opinion in 
the Hume case, which he recognized to be contrary to his 
opinion, and a remedy for the defect the court had found in 



922 Jwae SHORT 
202 Ct. a. 

Findings of Fact 
the status of the KIamath River Reservation. The opinion 
itsalf was distinguished as dictum; the decision was &id to 
be ccirrsct for the reason that the Klamath was a ~iavigable 
stream from which fishermen could not be excluded. 

The principal reason underlying the district court's opin- 
ion was, in the view of the Assistant Attorney General, the 
sbsence of an executive order setting s i d e  the ntservation ae 
part of the Hoopa Valley Rese1-vation, an omission which 
oould easily be supplied by an order, which the Assidant 
Attorney General held would be lawful, extending the Hoop 
Valley Reservetion to cover the a.rea of the Klamath River 
Rwmation : 

Judge Hoffman concedes that the lands in question are 
gat in reservation, though not for Indian purposes; that 
they constitute a reservation in fact, but not in law; and 
the principal reason why the legallty is questioned ap- 
pears to be bemuse there was no formal executive order 
setting apart or 
reservation. This 
President issuing 
tion, setting apart 
the act of 1864, as part of the Hoopa Valley reservation, 
or extendin the lrnes of the latter reservation so as to 
include, w i g ,  its boundaries, the land covered by the 
former reservation, and the intermediate lands, if the 
title to the last be et in the United States. Such an order 
would be in acwr $ ance with the precedents in relation to 
the Tule river, Round Valley, and Blission reservations, 
the legality of which, as herein shorn, has been mpeat- 
edly recognized by the le lative and executive branches 
of the government. I am fr erefore of the opinion that the 
Hoopa Valley reservation "ma be legally extended, so 
as to cover t;he ground of the Id amath reservation." 

72. On January 21,1891, the day following Assistant At- 
torney General Shields' opinion to the Secretary, the Secre- 
tary requested the Commissioner to prepare the necessary 
orders for extension of the Hoopa Valley Reservation. 

73. The response was delayed until May 6, 1891 ; Acting 
Commissioner Belt explained that the reason for the d e l ~ y  
was that LLa bill for the disposition of the Klainath rcserva- 
tion was pending, which i t  was thought might become a law 
with amendments satisfactory to the Department." (This was 
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preswably a reference to possible Senate action on the bill 
passad in the House in September 1890 in the 5lst Congress 
(finding 68, supra).) The response transmitted to the Sec- 
retary a draft of an executive order wkich provided for 
exter;ding the Hoopa Valley Resenration to include a tract of 
Iand 1 miIe in width on each side of the IUamath River from 
the present limits of the reservation to the Pacific Ocean. Act- 
ing Commissioner Belt implied that he had adopted the sug- 
gestion of the Assistant Attorney General-that an exten- 
&on include the land between the two reservations-because 
of Agent Folsom's report on the Indians of the intermediate 
strip (finding 49 ( f )  , mpra)  . 

74. On October 12, 1801, Secretary Noble transmitted to 
the President, requesting his signature, a draft of the execu- 
tive order extending the Hoopa Valley Reservation. b o n g  
the enclosures mas Assistant Attorney General Shields' 
opinion (finding 71, supra), which, the Secretary said, con- 
tained a history of the reservation and "the reason for the 
issuance of an order in the premises." 

75. Four days later, on October 16,1891, President Harri- 
son signed the executive order; its term, set out in finding 33, 
m p a ,  extended the boundaries of the the Hoopa Valley Res- 
ervation to include the Klamath River Reservatio~i and the 
Connecting Strip between the two reservations. 

76. Congressional proponents of public sale of the Klamath 
River Reservation did not cease their efforts on tho issuance 
of the executive order incorporating the Klamath River Res- 
ervation into the Hoops Valley Reservation. Either unaware 
of or indifferent to the executive order, they continued to 
press for the public sale of the lands of the IZlamatl~ River 
Reservation and, in the House, even to forbid allotment to 
the Indians thereof. 
77. On January 5,1892,3 months after the executive order 

was signed on October 16,1891 (finding 75, szcpra), H.R. 38 
was introduced in the IIousc, declaring that all of the lands 
embraced in "what vns the k'lamatll River Reservation" 
were to be subject to settlement, entry and purchase, with a 
proviso that the proceeds of sale should be a fund used by the 
Secretary for the "rexnoval, mnint;ennncc and education" of 
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the resident Indians. H. R. 38,52d Cong., 1st Sess. (1892) ; 23 
Cong. Rec. 125 (1892). 

The House committea reported the b i i  with only an amend- 
ment changing the last-quoted phrase to read "removal, 
maintenance m education." The committee report took the 
strong position that the resemation had been abandoned, as 
had been held by the federal courts, and that it was useless 
to allot any of its lands to the resident Indians, estimated 
by the report to be from 50 to 100 in number, because the 
Indians were "semicivilized, disinclined to labor, and have 
no conception of land values or desire to cultivate the soil"; 
that even if it were wise to allot lands to mch Indians, these 
lands were unsuitable, whereas the nearby Hoopa Valley Res- 
ervation was adapted for allotments; and b l l y  that while 
the Indians had not been cared for by the Government since 
1861-62, the Government might hereafter desire to do so, and 
for this purpose the proceeds of the sale of the lands should 
be a fund, for their removal, maintenance and educrttion. 
H. R. Rep. KO. 161,52d Cong., 1st Sess. (1892). No mention 
was made, in the report or in the brief debate in the House 
(see 23 Cong. Rec. 1599 (1892) ), of any extension of the 
boundaries of the Hoopa Valley Reservation to include the 
Klamath River Reservation, of the Executive Order of Octo- 
ber 16,1891 effecting that extension, or of any recent change 
in the status of the Klamath River Reservation. 

The bill as reported passed the House (23 Cong. Rec. 1599 
(1892) ) but in lthe Senate was stricken and another version 
substituted so as to delete the reference to remova.1 of the 
Indians and to provide thxt before public sale, the lands 
should be allotted under the General Allotment Act of 1887 
aa amended. In this, the Senate Committee "had the m m -  
mendation of the Interior Department to draw $he bill as 
it is reported." 23 Cong. Rec. 3918 (1892). As so amended the 
bill passed both House and Sennta find became the Act of 
June 17, 1892, 27 Stat. 52. Reither the brief debate nor the 
two conference reports contain any mention of an extension 
of the boundaries of the Hoopa Valley Reservation, the 
1891 executive order or of any recent change in the status 
of tlie Rlamath River Reservation. 23 Cong. Rec. 4225,7771 
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(1892) ; 23 Cong. Rec. 3918-19 (1892). There was a reference 
in the Senah debab to a nea&y reservation, doubtless tihe 
Hoopa Valley Reservation, ''where these Indians ,[of the m a -  
math River Reservation] can go if they vant to." 23 Cong. 
Rac. 3918, &pa. 

The proviso for allotments reads as follows (27 Stat. 52) : 
Provided, That any Indian now located upon wid 

time within one year from tho 
the Secretary of the Interior 

for himself and if the head 
of s family, for the memhers of his fsmiiy, under the 

mvisions of the act of Februay eighth, eighteen hun- 
L e d  and eighty-seven, entitled An a d  to provide for 
the allotment of lands in severalty to Indians on the 
various reservations, and to extend tlie protection of 
the laws of &he United Starts and the Territories over 
the Indians, and for other purposes," and, if found 
entitled thereto, shall have the same allotted as provided 
in said a d  or any act amendatory thereof : 

With elimination of the word *removal," the last proviso, 
with respect to the proceeds of public sale, reads as follows 
21 start. 53) : 

Provided further, That the pro& aris ' i  from the 
sale of mid lands shall 00nstitut.e a fund to be used 
under the direction of the Secretary of the Interior for 
the maintenance and education of the Indians n0.w resid- 
ing on said lands and their children. 

Allotments on the Hoopu V&y Reservation 

78. (a) At  the time of the issuance of the Executive Order 
of October 16,1891 extending the boundaries of the Hoopa 
Valley Reservation to include the Klamath River Reserva- 
tion and the enactment of the Act of June 17, 1892 for 
allotment and public sale of the lands of the Klarnath River 
Reservation, the situation as to allotments on the now throe 
parts of the Hoopa Valley Reservation was as follows. 

(b) On November 29,1887, within the year of the enact- 
ment of the General Allotment Act cf 1887 (finding 59, 
mpra), executive authority had been given for surveys pre- 
liminary to allotments in the Hoopa Valley Reservation, 
then consisting of the Square only. The survey mas under 
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way in 1889 and allotments were made temporarily until 
the survey could be completed. 

(c) Preliminary work for allotments on the Rlamath River 
Reservation had been begun in 1883 and fallen through 
(findings 55, 65 (c) and 71, rrupra) . Presidential authoriza- 
tion would be unnecessary for such allotments, for tho a d  of 
1892 (preceding finding) had supplied the requisite author- 
ity by its direction that allot,ments on those lands take place 
in accordance with the General Allotment Act. 

(d) Presidential authority would be necessary for allot- 
ments on the Connecting Strip, land which had never before 
had reservation status. Such anthority was soon supplied, 
and work on allotments on all three parts of the enlarged 
reservation continued and undertaken ; it mas executive policy 
to make the allotments on the reservation permitted by law 
(and in the cme of the tract constitutilig the former Klamath 
River Resemtion i t  was also the Congressional mandnte). 

79. The instructions to the allotting agents in the field, 
the accompanying departmental and Presidential corre- 
spondence, and the allotments made are the subjects of the 
following findings. 

80. Allotments on the former Klamath River Reservation 
and the Connecting Strip were first brought up, after the en- 
actment of the Act of June 17, 1892, by instructions pro- 
posed to be sent to the allotment agent. Such instructions 
mere submitted for approval by Acting Commissioner Belt ta 
Secretary Noble on September 23,1892. The instructions are 
quoted in the finding next following, a t  the point of time 
when they were approved and dispatched. 

On September 29,1892 the Secretary reported to the Presi- 
dent and requested authority for allotments on the Connect- 
ing Strip, as follows : 

By Executive Order of October 16,1891, the limits of 
the Hoops Valley Indian Rcservat.ion, in California, 
were extendecl so ns to inchdo a tract of country one 
mile in width on earl1 side of the Klamath Rivcr and 
exkencling froril the present limits of t l ~ e  said i.escrvation 
to the Pacific Ocean. 

By the Act of June 17,1892 (Public No. 84), the lands 
in what was the Klamath River Reservation, in Cali- 
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fornia comprisin a strip of country one mil? in width 
on each side of t fe  KIamath River commencmg at the 
Pacific Ocean and extending up said river a distance of 
twenty miles, may be allotted and reserved as therein 
provided. 

It is reported by the Commissioner of Indian Affairs 
that not more than forty allotments will be claimed by 
Indians who are residents on the original Klamath River 
Reservation, but that four hundred and seventy-five 
Indians reside on the strip of country between the two 
original reservations and on this strip there are several 
so-called Indian villages. 

The Commissioner 1s of opinion that when the lands 
are allotted under the Act of June 17,1892, allotments 
should aIso be made to the Indians on the strip. 

Concurring in the views of the Commissioner, I have 
the honor to recommend that authority be granted for 
allotments in severalty under the Act of February 8, 
1887, as amended b37 the Act of Februarg 28,1891, to the 
Indians on the strip of country added to the Hoops Val- 
ley Indian Reservation in C~lifornia by Executive Order 
of October 16,1891, except that portion embraced within 
the oririginal IClamath Reservation, on which allotments 
are autllorized b the act referred to, and for the news- 
sary surveys, an i" tliat your autliority be endorsed hereon. 

President Harrison approved, on September 80,1892, by 
signing a memorandum presented by the Secretary d g  
"Relative to allotments to Indians located on strip of country 
added to Hoopa Valley Reservation, California, and for 
necessary surveys of same." 

On October 8,1802 the Secretary transmitted to the Oom- 
missioner the President's authoriz~tion, appointed Ambrose 
H. Hill "to make these allotments and also the allotments 
on the original Klmath  River Resemtion" and approved 
the draft instructions submitted to him on September 23 
( eup~~a) ,  upon which the Cbmmissioner sent the instructions 
to Mr. Hiil. 

81. The letter of instructions to Special Agent Hill of 
September 93, 18%, first desIt with the allotment of the 
lands of what was the Klamath River Reservation. The 1892 
act was described; the agent was to advise the Indians of 
their opportunity and have them sign an application. The 
letter recognized explicitly the applicability to allotments of 
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both the General Allotment A d  and the FA& of 1892, both 
generally and in the following paragraph f 

The allotments am to Zw made under the Act of Feb- 
ruary 8,1887, '&or any act amendatory thereto." Said Act 
has been amended by the Act of February 28,1891. Un- 
der the former act as amended by the l&tar, each and 

Indian located on the reservation, (Original Kla- fzig ~ i v e r )  is entitled to 80 acres of agricultural land, 
or a double quantity of grazin land No Indian is en- % titled to an allotment unless e was located on said 
reservation on the 17th of June, 1892. 

The letter of instructions then gave a series of detailed 
proceduntl rules for the making of allotments, and went on 
to the subject of dlotments on the Connecting Strip. 

82 In opening the discussion of the Connecting Strip the 
instructions mentioned the extension of limits of the H o o p  
Valley Reservation by executive order of the prior year to 
include not only the "original mamath River Reservation" 
but also the "connecting strip" of 2 miles centered on the 
river. AJlotments to Indians on the Connecting Strip were, 
it was noted, not authorized by the A d  of June 17,1892, but 
were to be made by authority of the President under the 
General Allotment Act, the Act of February 8, 1887, as 
amended February 28,1891 : 

By an Executive Order, dated October 16, 1891, the 
limits of the Hoopa Valley Reservation were extended 
so as to include a tract of country one mile in width on 
each side of the Klamath River, and extending from the 
liinits of the Hoopa Valley Reservation, as then existing: 
to the Pacific Ocean, "Provided, ho~ever? That any tract 
or tracts included within the above described boundaries 
to which valid rights have attached under the l a m  of the 
United States are hereb excluded from the reservation 
as hereby extendedv-dis extension of the Hwpa Val- 
ley reservation included the original Klamath River 
reservation, the subject of the foregoing instructions and 
of the Act of June 17,1892, and also a strip of country 
1 mile in width on each side of the river, be t~een  the 
two reservations. This connectin strip is not included 
in the provisions of the Act, & ut the President hw 
authorized allotments to be made to the Indians located 
{hereon. As soon, therefon?, a s  you completa the allot- 
ments on the origind Klamath Rives Reservation you 
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will proceed to make those on the connecting tract. A nt 
Bears reports that these Indims number sane 475. s o t -  
men& should be made under the foregoing instructions 
except that as  they are not required to apply for allot- 

ments' 5 ou need not have them sl an application. P You wi observe that tracts to whi valid rights have 
attached are excepted from the mrva t ion  and are them- 
fore not subject to allotmenlt. I enclose for your in- 
formation list of entries within the strip. , 

The "foregoing instructions," memtioned in the third-from- 
last quoted ~ ~ n b n w ,  were a reference to the detailed 
pmmdural instructions earlier givm for the making of 
dlotmants on tha former Klamath E v e r  Reservation. 

83. Hill proceeded to the reservation and on February 13, 
1893 he submitted a schedule, approved on August 11,1893, 
of 161 allotments of "lands allotted to Indians located on 
tha Original Klamath River Reservation." The allotments 
varied widely in size, from 8 to 160 acres, averaging &ppmxi- 
nnrstely 60 acres each, to a total of 9,762 acres. Of the 161 
allottees, two are known to have been Indians of Hmpa blood 
who had resided on the lands of the original Kla.math 
River Rammation for many years prior to recsiving their 
sllotmants. 

84, In February, 1894, Charles 'FO: 'I'urpin succeeded Ell  
and undertook the completion of allotments on tha Connect- 
ing Strip. 
The instructions to Turpin, from Acting Commissioner 

Frank C. Armstrong, dated February 21, 1894, in relevant 
part read as follows: 

Havin been assiped to tha dut of allotting lands a I to the In ians of the Hoopa Valley eservntion in Cali- 
fornia, the following instructions are given for your 
guidance. 

By an Executive Order, dated October 16, 1891, the 
limits of the Hoopa Valley Reservation were extended 
so as to include a tract of country one mile in width on 
each side of the Klamath River, and extending from tho 
limits of the Hoopa Valley Reservation, as then existing, 
to the Pacific Oceanl "Provided, however? That any tract 
or tmcts included within the above described boundaries 
to which valid rights have attached under the laws of the 
United States are hereby excluded from the reservation 



202 Ct. a. 
Findings of F8ct 

ss hereby extended." This extension of the Hoopa Valley 
Reservation included the original Klamath River Res- 
mation, (which extended up the IClamath River one 
mile in w~dth on each side for a distance of twenty 
miles) and also a strip of country one mile in width on 
each side of the river between the mamath River and 
the Hoo a Valley Reservations. 

Tbe a % otments on the Klamath River Reservation 
have all been made and approved. 

On the connecting s tnp Special Agent Hill has made 
246 allotments and submitted duplicate schedules thereof 
to this office. 

8 8 8 8 8 

Your first dut will be to complete the work of maki 
allotments on t E is connecting strip, of which Specla =Y 
Agent Hill reports that some 12 mles, on which are lo- 
cated about 125 Indians, remains to be allotted. 

Allotments on this strip were authorized by the Pres- 
ident Se tember 30,1892 They are to be made under the 
Act of $ebruary 8,1887, as amended by the a d  of Feb- 
ruary 28, 1891, by which every Indian located on the 
reservation is entitled to 80 acres of agricultural or a 
double quantity of grazing land. Special Agent Hill 
however found it impracticable in very many cases to 
give the Indians, or to induce them to take, mywhere 
near the quantity of land allowed by the act. You FFill en- 
deavor to allot them the full quant~ty where practicable, 
and where not, give them as much as they desire within 
the limit-much of the land is understood to be of no 
value to them. 

* 8 * * 8 

3. Salection for orphans will be made by yourself and 
tho Agent in charge of the Hoopa Valley Agency. 

8 8 8 * * 
5. The tracts given to each allottee sl~ould ordinarily be 

aontiguoua, but he may be dloved to wlect detached 
tracts if n-ry, in order to give him a proper pro- 
portion of agricultural land, wood and water privile,gca 
Forty acre tracts of a-gicultural land may be divided 
into frsctional parts of 20,10, 5, or 2% acres if new-  
ary to mure to each family a due proportion of agri- 
d t d  1 4  

6. Each Indian &odd bo allowed to select his land so 
as to W i n  any improvements made by him. . . . 

7. A description of the tracts to which valid rights 
hsd attached at the data of the Executive Order of Octo- 
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ber 16, 1891, was forwarded to Special Agent Hill 
March 14, 1893. 

* * * * * 
Further instructions will be given you in regard to 

the allotment on the original Hoopa Valley Reservation. 
* * * * * 

Upon receipt of these instructions you will proceed 
to the Hoopa Valle A ncy and reservation for the 
purpose of making e a lotments thereunder. 

* * * * * 
% $ 

I enclose copy of the act of February 8,1887, and also 
of act of February 28,1891. 

85. Hill completed the dlotments on the Connecting Strip 
in the year of his appointment, 1894, with the submission of 
s schedule of 253 allotments. 

The Hill schedule was approved on June 23, 1898, and 
the Turpin schedule (vith two exceptions) on June 27,1898. 
The total almost 500 allotments varied in size from 5 to 
160 acres and averaged approximately 40 acres each. 

Two of these allottees are known to have becn of Roopa 
blood. They had been residents of the Connecting Strip for 
Borne years. 

86. Surveys for allotments on the Square, begun (finding 
$8 (b), eupra) when the reservation wnsisted only of the' 
Square, were completed on February 21,1894, and the Com- 
missioner then recommended that the aut.hority of the Presi- 
dent, necessary under the General Allotment Act, be &- 
tained for the mzking of allotments. Acting Secmtary Hines 
on February 23, 1894, requested Presidential authorization 
"for the making of allotments on the Hoopa Valley Reserva- 
tion" under the General Allotment Act, and the President 
having on March 9,1894 signed an order reading "Relating 
to the allotment of lands on the Hoopa Valley Reservation, 
California," the authorization was on hiarch 12,1894 tm- 
rnitted to the Commissioner, who transmitted instructions to 
Special Agent Turpin on December 18, 1894. 

87. The instructions of December 18,1894 to Spwial Agent 
Turpin, after reciting the President's authorization for al- 
lotment of lands, stated : 

This reservation was established by the executive or- 
ders of November 16, 1855 and June 23, 1876 and em- 
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braces some 89,572 acres, the number of Indians located 
thereon being estimated at 475. The greater portion of 
the land is not susceptible of cultivation. I n  fact it is 
doubtful if there is over 3500 acres of arable land in 
the reservation. 

Referenca was made to a body of arable land located re- 
motely on the reservation, not yet surveyed; a road to this 
land was under construction. Turpin was to survey this 
land and to make allotment of the lands already surveyed. 

The instructions recognized that lands in the valley proper 
would be insufficient for full-sized allotments to those who 
might be entitled, and it was suggested that 5 or 10 acres 
of the available valley land ;be alloted, each Indian being 
a l l o ~ e d  to retain his improvements, and that the allotments 
be filled out with lands "in other parts of the reservation7': 

With regard to the lands in the Hoopa Valley you 
wil l  consult freely and fully with Ctlpt. Dougherty, and 
endeavor to satisf&ctoril adjust the holdm of the 
Indians to the surveyed 3 ines. The lands in tgs valley 
should be divided as equitably as possible among the 
Indians located thereon, each Indian being allowed to 
retain his improvements. It is not ex d that these 
hnds can 'be allotted in full quantity, %"" ut those in pos- 
session may be given 5 or 10 acres, and more in cases 
where they have improved the same if it can be done 
without injustice to others. C a ~ t .  Dougherty is thor- 
oughly familiar with the situation and will doubtless 
chwrfully aid you in this work As far ns practicable the 
dottees should be allowed to fill out their allotments by 
taking the balance in other parts; of the reservation. 

In other respects you will be governed by the instruc- 
tions given you February 21,1894, for your guidance in 
making allotments on the addition to the Hoopa Valley 
Reservation. 

88. In 1896, Turpin proposed about 395 partial allotments 
on the Square of mall k m t s  of about 6 acres of agricultural 
land, most of them in the valley proper. Grazing and timber 
lands were not allotted, and the Commissioner reported that 
further surveys would be necessary before the allotments 
could be completed 

Yeara passed, however, and the schedule of a,l.lotmmts was 
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not approved because "many of the selections w e e  described 
by metes and bounds and W e r  surveys were necessary." 

A new survey was made in 1915, and mas approved in 1917. 
89. On June 19, 1916, an ad hoc council of Indians, con- 

vened to pass on the applications of Indians from off the 
reservation for enrollment on the rwma.tion with a view to 
olbtaining allotments, petitioned the Commissioner, urging 
that outsiders, and particularly Klamaths, not be r e q p k d  
m having any rights to the lands of the reservation (by 
which they meant the Square), which they wanted kept for 
members of the Hoopa Tribe alone. 

The directions of the Indian Office to convene the conncil 
are the subject of Gnding 102, infra, and the council's place 
in the history of tribal organization is the subject of finding 
110, infra. The letter is set out here, for its relevance to the 
subject of sllotments: 

We,. the members of the Hoopa Indian Council, rep- 
resentrng the tribes of Klamath, Redwood, and the other 
tribes that come under the Hoopas, do hereby write a few 
lines in explmation of certain conditions exist m%on the Hogs Reservation in regard to the allotments t at are 
now pending. In the first place there are Indians Living 
on the Reservation thnt we think have no tribal ri hts 
here, they having no Hoopa blood in their veins. f n d  
b i d e s  these there rtre a p a t  many outside Indians that 
want to t land here. Tilere are certain tribes that am 
regard& having tribal rights on the Hoo a reserva- P tion. This we cannot understand. Take the K amath for 
instance-the represant a different tribe, talk a different 
language, an 2' have never associated ~ 6 t h  the Hoopas to 
amount to anything. As nwr as we can understand the 
Hoopa and Klamath River reservation were allotted 
twenty some odd years ago. The lllamath are to-day en- 
joying the rights of their allotments, own their land and 
homes. While the Hoopas have had their land resurveyed 
and now are waiting to receive their allotments and are 
still uncertain about our land, and still they say we are 
linked with the other tribes. Surely there must be a mi5 
take somewhere. This m would like to have lookai into 
and corrected. We as members of the Hoopa Indian 
Council, Inrowing the red  conditions that exist on the 
Hmpa Reservation, do hereby say that taking all things 
into consideration---the amount of land-the number of 
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real Horvpa I n d i m ,  that members of the Hoopa tribe 
es an average are having a hard time to make a li ""g on the 1md they are now working. And to crowd us stil 
closer would be reducing some to poverty. This we do 
not wish to Bee, as we are looking fomard to the future. 
To you therefore, the Commissioner of Indian affairs, we . 
ask to do all in your power to have the Hwpa Reserva- 
tion set aside for the members of the EIoopa tribe, that 
they may get enough land to make a living on. All we 
ssk is to be given an equal chance. 

90. On July 17,1918, pursuant to the new survey (tinding 
88, w p a )  Superintendent Morbl f  w w  instructed to make 
allotments in the Hoopa valley proper and in the grassland 
area of the Square known as Bald Hills. Them were about 
1600 acres of arable land in the valley and 2000 acres of 
grazing land in Bald Hills. (The rest was largely timber- 
h d ,  the source of the present controversy.) 

On March 2,1W2, and July 25,1923, there were approved 
865 dlotments in the valley and a t  Bald Hills, listed on an 
original and three rmpplemcntary schedules, designated A, B 
and C, rmbmitted by Superintendent Mortsolf. The allot- 
ments were small, averaging 8 acres 

A Mortsolf Schedule D of 38 allotments, subnnittsd on 
December 10, 1921, and a Schedule E of three additional 
dlotmenta, submitted on February 12, 1924, ware not ap- 
proved because they had not been surveyed. 

There the matter rested for almost 10 years, until 1932. 
91. On November 2,1932, Commissioner Rhoads directed 

Special Allotting Ageut Charles E. Roblin to proceed to the 
Hoopa Valley Agency to confer with Superintendent Bog- 
gess concerning the making of further allotments on the 
Square and a general study of the allotment situation there. 

A p n t  Roblin made a first report by letter of November 19, 
1932 in which he concurred in a recommendation of the 
Forest Service that land covered by forest or heavy brush 
or otherwise rendered unusable for agricultural or grazing 
purposes should be retained as tribal land. Such lands, 
he wrote, constituted a "very large percentage" of the reser- 
vation lands; there remained for allotment only a "very 
limited area" of agricultural land and other land which 



JESSIE SHORT 935 
870 

Ffadings of F ~ c t  

might profitably be used by individuals, the majority of the 
suitable lands having been disposed of by the 365 allotments 
made in 1922 and 1923. These former allotments he described 
as "apparently provided for the Indians of the Hoopa Valley 
Reservation, California, who were then entitled to lands in , 

allotment by reason of use and occupancy, under instructions 
theretofore issued." 

92. Roblin drel t  in detail on the large number of possible 
claimants, estimating that 600 Indians of those on the Con- 
necting Strip and the Square would probably seek allotments : 

The Hoopa Agenc census rolls for 1932 show the T following numbers o persons: 
Hoopa lTaI'alIey (original Hoopa Valley Reservation )-------- 561 
glamath River (original twenty mile strip from Pacific 

Ocean, along Klamath River) ,------------------------- OOS 
Lower Klnmath (Connecting strip along Klamath River, 

between original Klamath River Reservation and original 
Hoopa Valley Reservation) ---------,---,--,--------- 873 

Total ,-,,--,,------------------------,- 1,642 

Of these persons i t  is probable that only those of the 
the original Hoopa Valle Reservation and of the con- 
~ec t ing  strip will desire a 9 lotments on the Hoopa Valley 
Reservation. These total 931. The available record does 
disclose how man of these are without allotments; but, 
as the original a 9 lotment rolls covered only 365 allot- 
tees, and as a certain pro rtion of these are now de- go ceased and so not now on t e census rolls, a conservative 
estimate would indicate that at  least 600 of those now 
on the rolls are unallotted. 

93. Assistant Commissioner Scattergood acknowledgecl 
Roblin's report on December 13,1932. Noting that on some 
reservations the Indians, rather than remiking allotments, 
had received assignments by which the occupant was per- 
mitted to live upon and improve a tract as if it were his own 
so long as he made beneficial use of the land, Scattergood 
requested Rablin's views on the advisability of making as- 
signments rather than allotments on the Squnre. 

Itoblin responded by letter of January 12, 1933, in which 
he recommended that tho persons named on Mortsolf's 
Schedules D and E (finding 90, e u p a )  should have those 
tracts allotted to them, and that claimants whose selections 
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covered land which would not require supplemeirtal surreys 
should have that land allotted to them, provided their "en- 
rollment on the Hoopa Valley Agency rolls has Lsil regular 
and they are entitled to allotment," but that the lands which 
mould require supplemental surveys if allotted and certain 
other lands surveyed but selected by children born subse- 
quent to a certain date should be as assigned rather than 
allotted. This letter was "read and approved" by Super- 
intendent 0. M. Boggess. 

94. In his letter of December 13, 1932 Scattergood had 
also asked Roblin for details of the cases of 125 Indians 
whose claims to an allotment, Roblin had reported, were in 
doubt. Scattergood asked on what the claims were based and 
why their rights were considered doubtful. 

Roblin replied, in his letter of January 12,1933 (a letter 
which as noted was read and approved by Superinhndent 
noggess) as follows : 

In my report of November 19,1932, ( L A ,  50666-32), 
I reported that selections had been filed by or on behalf 
of 125 persons whose right to allotment 'is in doubt"; 
and the Office y u e s t s  information as to the basis of 
these claims and ' why the ri ht to allotment is consid- 
ered as in doubt". A check o f the annual census reports 
for 1932 shows that all these claimants are carried on the 
rolls at Hoo a Valley Agency, either as "Hoopa" Indians, 
'LKlarnath kivern Indians, or as "Lower Klamath" 
Indians. The Lower Klamath Indians are those living on 
or belonging with those who were allotted on tho "Kln- 
math River" reservation created November 16, 1855, 
extending for a width of one mile on each side of the Kla- 
math River for a distance of twenty miles up from the 
mouth of that river. The unallotted portion of that reser- 
vation was returned to the public domain under author- 
ity of tho Act of Congress approved June 17,1892. The 
Hoopa Indians are those livina on or belonging with the 
Indians of the %pa Va?1eyw reservation created 
August 21, 1864 and confirmed by Executive Order of 
June 23, 1876 in compliance with the Act of Congress 
approved April 8,1864. The Klamath River Indinns are 
those living on or belonging with the Indians of the 
Addition to the Hoopa Valley Reservation created by 
Executive Order of October 16,1891, which addition is a 
strip extending for a width of one mile on each side of 
the Rlamath River for a distance of approximately 
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twent -seven miles down that river from tho northern 
boun it' ary of the original Hoopa Valley reservation to 
join the original Klamath River reservation. This is gen- 
erally known as the "connectm strip". See note, age 6. 

Under date of July 8,1930 (&A, 3278930), &e Office 
advised the superintendent of the Hoopa Valley Agency 
that the Hoopa Valley Reservation "was created under 
the authority contained in the act of A ril 8,1864 (13 

A P Stats., 39-40 , for the accommodation o the Indians of 
the State of alifornia, and was intended to include both 
branches of the Klamath River tribe", and that the 
so-called connecting strip "is considered merely to be an 
addition to the Hoo a Valley Reservation". 

The doubt as to tEe allotment rights of the 125 claim- 
ants mentioned seenls to be very mdehite, and based 
largely on a desire of the Hoopa Indians to exclude the 
Klamatl~ River and L o ~ e r  Klamath Indians from allot- 
ment on the original Hoopa Valle Reservation, and also 
on a desire of the Hoopa Valley f gency officials to limit 
as far as possible the number of additional allotments to 
be made. This list also includes most of those who have 
heretofore been allotted field or grazing allotments and 
are now asking for "house lots" or addit~onal areas of one 
sort or another. TWO of these have received patents in fee 
for their original allotments, have sold them, now h d  
themselves w~thout title to any land on the reservation in 
their o m  right, and are applyin for house lots or other 
land for themselves. These shod f probably be denied. 

The rights of some are questioned because they were 
not living on the rese~~at ion when allotments were made 
in 1917 and 1918, but .have moved onto the reservation 
since to secure better school facilities or some other 
advantage. 

However all these applicants are on the Hoopa Valley 
Agency roils and are carried on the annual census 
reports; and as the Hoopa Valley Reservation was cre- 
ated as one of several reservations to be set apart for the 
"Indians of California", it is my opinion that the ob'oc- 
tion to the ri hts of these claimants, as a class, dloul d be 
disregarded. %I some few cases the objections may be sub- 
stantiated by an investi ation which would result in 

would Eo very few. 
f strikin the names from t e official rolls; but these cases 

* * * * * 
[p. 61 Note. Page 1. The statement made by me on 

page 1 of this letter a9 to the status of "Riamath River" 
and "Lvwer Klamath" Indians, is not in sccord with the 
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statement in the fourth paravraph of page 1 of my letter 
of November 19, 1932, (~3, 50666432 . I am advised 1 that these two census rolls are inextrica ly mixed; that 
some years ago i t  frequently hap eued that Indians were 
changed from one roll to anot er b reason of inter- ! i rnarnage between Indians of the di erent rolls, or by. 
Teason of dhange of residence from one part of the 
Klamath country to another part. Some of this con- 
fusion mms to arise bemuse the Klamath Indians them- 
selves fhave a custom of desi ating all Indians living 
below a certain point on the % lamath River ns "lower 
Klamaths", and those living above that point as "u per B Klamaths" This point seems to be above the vi age 
of Weitchepec; and this would leave all of the original 
Klnmath River Reservation and all of the connecting 
strip or Hoopa Valley Addition in tho "Lower Klamath 
country. However that may be, the Indians of the "Kla- 
math River" and %ewer Klamath" census rolls are 
equally entitled to rights on the Hoopa Valley Ressrva- 
tion and on %he addltion thereto. 

The officials of the Hoopa Valley Agency realize that 
these rolls are not accurate and that the cannot be 
aeeuratel~ remnciled without a field census%eing taken. 
They desire that such a census be authorized. 

95. Itoblin's recommendations with respect to the D and E 
schedules and to as s ip l en t  rat;her than allotment were a p  
proved by the Commissioner on February 20,1933. 

96. By letter of February 20,1933, Commissioner Charles 
J, Rhoads advised Superintendent Boggess that approval 
of the Mortsolf D and E sdhedules would be given. No 
further allotments would, however, thereafter be made, he 
wrote, because Indians of khe Connecting Strip and the 
Lower Klamath Strip (which he al led the "former Klamath 
River Reservation") would all be equally entitled to allot- 
ment on the Square (which he termed the "original Hoopa 
Valley Reservation"), and the available agricultural and 
p s s l a n d  would be sufficient for so small a number of those 
qualified es to work injustice. The land would rather be 
assigned to those who would engage in actual beneficial use. 
The relevant portion of his letter reads a s  follows: 

We have come to the conclusion that allotment sched- 
ules "D" and "E", referred to by Mr. Roblin in his letter 
of January 12,1933, which were submitted several years 
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ago but which were not then ap roved because of the ?; need for additional surveys, sho d now 'be brought up 
to date and submitted for further consideration, * * * 
We feel Chat t l l m  unallotted qualified Indians ,have 
the strongest claims to allotments of any of the Indians 
on the reservation. 

We do not believe $ha& further allotments should be 
made after +the schedules referred to have been approved. 
lndiaw of the "Connecting Stri A and O f  fmmer K W t h  River Resemation w be entztled to dlot-  
men& e y with those th ing  on the original Boo a 
V d k y  Emtation, and it clearly appears from t%, 
reports that there would only be sufficient a@cul$ural 
and grazing land on the reservation to allot a very small 
pro rtion of these Indians. Hence, i t  would be prac- 
tica I? ly imposs?bble to determine which Indians should Be 
given and which denied allotments so as not to work an 
mjwtice upon certain individuals. 
* * * * * 

* * * We believe i t  would be 'better to leave the lands 
in their present status, and assign the remaining un- 
a1lotk.d a 'cultural and grazing lands to individuals 
who a & u ~  Y= ly wish to make beneficial use thereof. 

For the reasons given after the schedules referred to 
above are a proved, no further allotments a t  Hmpa 
Valley will & made a t  this tima [Emphasis added.] 

Assignments were $hereafter made, pursuant to Commis- 
sioner Rhoads' foregoing decision. 
9% Most of the allotments on Mortsolf's Schedules D and E 

were thereafter, in 1933, approved; a fev were delayed, for 
reasons not material, until 1950. 

98, The Indian Reorganization A d  of June 18, 1934 (48 
Stat. 984) provided, inter alia, if the Indians of a reservation 
so voted, for an end to any allotments of Indian land in sev- 
eralty, for continuation of any restrictions on alienation on 
any Indian lends and for the restoration to tribal ownership 
of any remaining surplus lands of any Indian reservation. 

Section 18 of the act provided in pertinent part as follows 
(48 Stat. 988) : 

This Act shall not ap 1 to any reservation wherein a 
rnajorit of the adult n ians, voting at a special elec- Y Pa: 
tion d y called by the Secretary of the Interior, shall 
vote aga~nst its application * * *. 
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Two elections were held on-the Hoopa Valley Reservation, 
one for the Klamaths and one for the Hoopas. In  a letter of 
October 20, 1934 Commissioner Collier advised the District 
Coordinator for the Reorganization Act that Superintenden& 
Bog- was authorized to hold separate elections for the 
Hoopas and for the Klamath Indians, as follows (65 Dee. Int. . 

Dept. 59, 68) 
Superintendent I30 gess is authorized to hold two 

se arate elections on %e Hoopa Valle Reservation, one P K o them on Hoopa Valley proper for t e Hoopa, and an- 
other election on the territory occupied b the Klamath 7 Indians, when the Secretary calls such e ection. 

In  both elections, held December 15, 1934, the vote was 
overwhelmingly against the applicability of the act. 

99. All told, assignments of land on the Square were made 
to nine- Indians, known to be non-Hoopas, of the Lower 
Klamabh or Yurok tribe and of the Upper Klamath or Eamk 
tribe. 

100. (a) All told, 35 Indians known to be non-Hoopas, of 
the Lower Klamath or Yurok tribes, the Upper Klamth or 
Kamk tribe and the Redwood tribe, m i v e d  allotments on 
the Square. Most of the allottee on the Square were, of 
course, Hoopas. 

(b) Four Indians known to be of Hoopa blood received 
allotments on the Addition. Most of the a l l o w  on the Addi- 
tion were, of course, Puroks. 

(c) The non-Hoopas allotted on the Square were con- 
nected with the Square by retsidence there or by parantage, 
their parents hving resided on the Squara 

(d) The Hoopas allotted on the Addition were connected 
with the Addition by residence them. 

101. In connection with the allotment program, officials of 
the 1ndia.n Office on a number of occasions ruled that Indians 
of the Addition and the Square-Klamaths and Hoopas and 
others-were equdly entitled to rights in the entire rewwa- 
tion as enlarged and, specifially, in the Square. These rul- 
ings are detailed in the followiag findings. 
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102. In  1915, while surveys for the 6nal allotments on the 
&usre were under way, there were several cases of Indians 
from outside the reservation who u n s u ~ f u l l y  sought to be 
enrolled with the Indians of the re8ervation with a view to 
becoming eligible for an allotment. One such applicant, 
James McDonald, was a half-Ymk who had lived on the 
Addition for some yeam. 
C. F. Hauke, the Chief Clerk of the Indian OfEca, direded 

that McDonald show by &davit the dates of his residence on 
the reservation, how "tribal relationship has been main- 
tained," and that the mattsr then be presented to s council of 
Indians of the Hoopa Valley Reservation for an expression 
of views as to whether he and his children were considered 
to be "recognized members of the tribe." 

On November 8,1915, Superinhdant Mortsolf at Roopa 
Valley advised that as instructed he had convened a council 
of five Indians, who had rejected McDonald's application as 
well as those of three other Indians, for the same reasons, 
stated as to McDonald as follows : 

* * * James McDonald is not of H a blood, and 
has no realtives [sic] either living or ? w o have lived 
here; that he has never lived here, and that the quantity 
of land here is not any more than sdlicient for the people 
who have always lived here. 

On December 2,1915, a u k e  inquired of Mortsolf whether 
the Council "represented all the tribes having rights on the 
Hoopa Valley Reservation, or only the Hoopa Tribe," and on 
the following January 15 Hauke requestad that new applica- 
tions be submitted, giving details of birth and Indian blood 
and stating whether the applicant's parents were "enrolled 
and mgnized members of one of the tribes having rights on 
the Hoopa Valley Reservation rrnd received benefits there- 
with." Such new applications, ho mid, should be submitted to 
a council "representative of the tribes having rights on the 
Hoppa Valley Reservation" for an expression of their viems 
as to whether the applicant or his parents hsve "st any time 
been considered as recognized members of one of these 
tribes." 
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Moxtsolf asked for guidance as to what tribes had rights on 

the reservation, as follows : 
I am not, nor never have bean mre just what tribes 

have rights on the Hoo a Valley Reservation, never 
having seen a wpy of &e Act of Con ess ap roved 
April 8, 1864 wluch is referred to in t F e Pmi .g ential 
proclamation determin [sic] the reservation. 

I will thank the 0 ff ce to send me this information 
which now is nemmry for me to have in order to deter- 
mine whether an council would be representative of all 
tribes having rig Ti te here. 

To this Hauke replied on February 19,1916 that the tribes 
occupying and belon,&g to the Hoopa 'Valley Reservation 
were the "Hunsatung, Hupa, Mamath River, Miskut, Red- 
wood, Saiaz, Sermalton, and Tishtanatan" : 

The Act of Congress approved A ril8,1864 (13 Stat. 
, mentioned in Executive Or ! ers of November 26, 
an error], June 23, 1876 and October 16, 1891, 

makes no reference to the tribes having rights on the 
Hoopa Valley Reservation. 

The %ribs living on the reservation that have partic- 
ipated in tribal benefits and been recognized as belong- 
ing on the said reservation may be considered for the 
purpose of passing on applications for enrollment as 
havlng rights therewith. 
From the annual report it will be noted that +he fol- 

lowin tribes are listed as occupying and belonging to 
the H! oopa Valley Reservation : Hi~nsatung, Hupa, ma- 
math River, Bliskut, Redwood, Saiaz, Sermalton, and 
Tishtanatan. 

(According to the Congressional Directory for 1916, 
Hauke was as Chief Clerk of the Indian Office the third 
ranking officer of the office. He followed in rank the Assistant 
Commissioner and preceded the chief inspector and the heads 
of the divisions.) 

The defendant cox~ectly characbrizes Hauke's letter as 
evidence of Indian Office treatment of the Indians miding 
on the Square, the Connscting Strip and the Rlamath River 
Reservation as having a common interest in those threo tnrcts 
regardless of where they raided. 

I n  pursuance of Hauke's izlstructions, Mortsolf added two 
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members to the council, expl&mg to Washington that to 
the extent possible they represented the tribes listed by 
Hauke. He wrote that the Hunsatung, Sltisz and Tiahha- 
tan were so scattered or intermarried with the Hoopa ns to be 
extinct or unidentifiable, although councilman William 
Quimby was 4 partial representative" of the T i sh t anah  ; 
that Hoopa "is the general mme for practically all the 
minor trilm, which were represented a t  the time of the estab- 
lishment of the reservation;" that the Redwood were once 
numerous but few were left, and h t  he had added William 
Stevens, "a, full-blooded Redwood Indian," to the council to 
represent the Redwoods. 

Of the Klamat'hs, Mortsolf said that they were "numer- 
ous;" that while 'Lfea of them live in Hoopa Valley proper, 
there are many of them adjacent, who are landless and who 
wish to acquire reservation rights. David Maston, has been 
added to the Council, to represent this tribe." 

&1cDonald1s new application was submitted to the council 
as reconstituted and was rejected becnuse, the minutes re- 
cited, McDonald "does not belong to any of the tribes en- 
titled to enrollment on the Hooprt Reservation." 

Mortsolf then forwarded McDonald's application and the 
minutes of the meeting ttt which it was rejected, with a letter, 
dated June 19,1916, urging that the council's action be ap- 
proved. He said : 

The case of James McDonald is typical of practically 
all of the applications for enrollment from outside the 
reservation, and should the Office approve of the action 
and wishes of the Council and reject said application, 
there will be no need to take up the other cases mentioned 
in previous correspondence, unless an applications are 
found to differ in some of the essentia r points. It will be 
noted that the Hoopa Council unanimously voted rec- 
ommending that the application of James McDonald be 
rejected. This council is composed of Indians living on 
the Hoopa Valley 12eservation proper and represents all 
of the tribes not now extinct enumerated in the act of 
Congress and presidential proclamation setting aside this 
as an Indian Reservation. 

I hope that the OEce mny seo fit to approve the rec- 
ommendation and raject the application of James Mc- 
Donald, insofar as h enrollment might entitle him b 

628-142-7441. 
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land within the Hoo a Valley Reservation. There are so B many of these outsi e Indians who will apply for land 
and 80 little agricultural land available that it would de- 
feat the purpose of allotment if tlie number of Indians 
were materially increased. 

(Mortsolf is patantly in error in referring, a t  the and of the 
first-quoted paragraph, to "all the tribes not now extinct 
enumerated in the act of Congress and presidential proclama- 
tion sertting aside this ILS an Indian Reservation." There were 
no tribm enumerated in the act of 1864 (finding 10, mpru) 
or in either of the two executive orders dealing with the 
Hoopa Valley Reservation (findings 29,33, supra) .) 

On JuIy 17, 1916, Hauke approved the rejection of Mc- 
Donald's application, on the ground that McDonald was 
"never enrolled and recognized as a member of any of the 
tribes d v i n g  benefits on the Hoops Valley Reservation, nor 
did he ever maintain tribal relations therewith" and thtit the 
Urnpresentative tribal wmmittee" had refused to adopt him. 

MoTtsolf had, with his l&r of June 19, anclosed a lektm 
from the council of the same date, on the general subject of 
the rights of Klamaths to allotments; the letter is & out in 
finding 89, w p m .  Hauke's lettar of July 17 was addmsd to 
Mortsolf and was a response to Mortsolf's letter of June 19 
and not to the council's lettsr of the m e  data Hauke does not 
menition the council's letter, and no response to Che council's 
letter appears in the record. 

103. The next ruling was made in connection with s pro- 
test of the allotments of Hoopa Valley land to a family named 
Horn, Kamk or Upper Klamath Indians on the Turpin 
schedule, who were born on the Upper Klamath and came to 
Hoopa Valley in 1893. Superinrtendent Mortsolf reported as 
fallows, on October 14,1918 : 

On the Klamath River there are two distinct lan- 
ages s oken namely, the Lower IUamath and the dam at^. From the mouth up to and including 

w%rhpec, the ~ndians s eak the Lower Klhmath tongue 
and from above Weitc fi pec up as far &[sic] Ha py 
Camp, the Upper Klamath River language is spo g n. 
!I!hwe languages are separate and distinct and I assume 
that there are two separate and distinct Indian tribes. 

At the time the selections were being made in that 
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portion of the R ~ r v a t i o n  where the Horn allotments 
are located, a protest was made by James Jackson, 
Anderson Mesket and several others to the eff& that 
the Horn family were not Indians who were entitled to 
lands in this Reservation. 

It is my understanding that the Hoo a Vslley Reserva- 
tion was established b an act of &ngress, April 8 

t% 1864 (13 S t a t  39) for e use and oocupmcy of severai 
tribes of Indians among: whom were mentioned the 
Klamath River tribes. It has never occurred to me that 
any distinction might be made between those Indians 
of Klamath River who live on the Upper and Lower 

art. I have, however, taken testimony of several witness 
~ i c ]  public1 bearing upon these allotments and am P i 

submitting t e same herewith. It is my opinion that 
there is no good reason why the Horn family should not 
be allotted a t  this time. Under date of July ly[sic], 
1918, I was instructed by the Commission fsic] of Indian 
Affairs that those persons on the original allotment 
schedule should be given the privilege of making the 
first selections. 

Chief Clerk Hauke, in a letter of April 22, 1919 (which 
both parties treat as the answering letter or an answer to a 
similar letter), agreed that the reservation was intended for 
the accommodation of the Indians of California, including 
both branches of the Klamath River tribe : 

Receipt is acknowled ed of your letters of.  . . March 8, f 1919, mth  respect to t e rights of certain Indians be- 
longing to the Upper Klamath Tribe or Band, to re- 
ceive allotments with the !Indians of the reservation 
under your charge. 

In answer, you are advised that the Oilice concurs 
in your view, that the Hoopa Valley Reservation which 
was established by the Act of April 8, 1864 (13 Stat. 
L., 39-40), for the accommodation of the Indians of 
the State of California, was intended to include both 
branches of the Klamnth Rivcr Tribe. Further no re- 
strictions whatever are made in the Executive Orders 
relating to the reservation, nor is it believed that the 

mtests of the few Indians thereof to members of the 
b p  er Klamntl~ Band, shoiild he nl lo~ed to interfere 
wlth these Indians, who, in the main were placed on 
the allotment schedule made in 1805 by Special Al- 
lotting Agent Charles Turpin, as entitled to benefits of 
the Hoopa Valley Reserve. 
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Allotments of Square land to members of the Horn family 

were ultimately approved, and were among the allotments 
to non-Hoopas (finding 100, m p )  . 

104. In  1927, again, Karoks, as Indians Living in the im- 
mediate vicinity of the reservation, were held eligible to 
enrollment and to allotment, conditioned, however, upon 
their removal to the reservation, which was found not to 
have occurred in the case at hand. The Assistant Commis- 
sioner held that the reservation had been created in 1864 
for all the Indians of California and that the extension of 
the reservation in 1891 to include the Lower Klamath Strip 
and the Connecting Strip was for the benefit of the Indians 
living along the Klamath. 

The case was first presented on December 22, 1926, when 
Superintendent John D. &ley wrote to the Commissioner 
concerning the applications of two Karok Indians, cousins, 
Ross, Sunderland and Linda Ince, for enrollment on the 
Hoopa Valley Reservation. Expressing some doubts as to 
whether the Karoks were a separate tribe or in reality the 
same as the "Klamath River Indians," he said that "[ilf 
these people have any right to enrollment it would be through 
the Klamath River Indians?' He inquired "whether there is 
a distinction between the Klamath River Indians and the 
Hoopa Indians relative to  tribal rights. Do the Klamath 
River Indians have any claim on the tribal lands of the 
twelve-mile square portion of the Hoopa Reservation?" 

,Mrs. Sunderland and Mrs. Inca had been born and raised 
ttt Happy Camp on the upper Klamath, shove its junction 
with the Trinity, and thus off the reservation, and had ap- 
parently never lived on the reservation. 

h i s t a n t  Commissioner E. M. Meritt responded on Janu- 
ary 20, 1927, that the four reservations created under the 
1864 act, of which the Hoopa Valley Reservation was one, 
were intended "to accommodate all the Indians of Cali- 
fornian and that since the setting aside of the Hoopa Valley 
Beservation did not specify the tribes to occupy it and since 
the addition of the two Strips was for the benefit of the 
Indians along the Klamath, the Klarnath Indians living in 
the immediate vicinity of the reservation had as much right 



JIWIE SHORT 947 
870 

Finding8 of Fact  

as any other Indians, conditioned, however, upon their m- 
moval to the reservation : 

In  your letter you ask to be advised as to whether or 
not the Klamath River Indians have any claim on the 
tribal lands of the twelve-mile square ortion of the P the Hoopa Indian Reservation. The twe ve-mile square 

rtion of this reservation was set aside b order of the 
u rintendent of Indian Affairs for Cagfornia under b? aut ority of the Act of Congress of April 8, 1864 (13 

Stat. L., 39), which authorized the setting aside of cer- 
tain reservations for California Indians. These reserva- 
tions were to be large enough to accommodate all the 
Indians of California. X'either the withdrawal nor the 
Act of Congress specified any particular Indians who 
were to occupy these reservations, and it is assumed that 
such Indians as are located in the immediate vicinity of 
the reservations are entitled to benefits thereon should 
they so desire. The one-mile strip on each side of the 
Klamath River was later added to the reservation for 
the benefit of the Indians living along the river. It is 
believed, therefore, that the Klamath River Indians have 
as much right on the reservation as any other Indians 
formerly residing in that part of the State of Cali- 
fornia, but i t  is believed that a removal to the reserva- 
tion is necessary in order for them to obtain reservation 
land. 

A second letter of May 11, 1927 from the Superintendent 
gave more information as to the distinction between Upper 
and Lower Klamaths-Karoks and Yuroks-and advised 
that the upriver Karolrs had never moved to or become mi- 
dents of the reservation, as distinguished from the Yuroks, 
or downriver Klamaths, who lived on the Addition, from 
Weitchpec, at the junction of the Trinity and the Rlamath, 
to the ocean. Accordingly, he wrote, only the Klamath Indians 
who lived from Weitdlpec to the mouth of the lilamath 
River-that is, on the Connecting Strip and the Lower Kla- 
math Strip-were entitled to reservation rights and were 
entitled to enrollment. 

There being Indians from the mouth of the E l m a t h  
River practically to its head waters. Those from the 
mouth to Weitchpee are on our rolls, and are for tho 
most part allotted; those from Weitchpec to Orleana, 
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Happy Camp and up the river are not on the rolls of 
m y  agency so far as I know. * * * 

* * * * 
It has been customary to assume or to say that all 

Indians of Del Norte and Humboldt Counties are under 
the jurisdiction of this Agency, ho~ever,  the Indians 
from Weitchpec, up the river, are really public domain 
Indians and have never lived on any reservation. I n  
view of the statement of your &ce in your letter of 
March 5, 1927, LA 586222 [not in present record] de- 
fining the Hoo a Valley jurisdiction, it would appear 
that the only A amath hdians under this 'urisdiction 
would be the lower Klamsth Indians which I take to 
be those from Weitchpec to the mouth of the river. 

Mrs. Sunderland and Mrs. Ince, as Upper Klamath In- 
dians, were therefore, he continued, on the authority of the 
Coxnmissioner's letter of January 20, 1921 (supra) not en- 
titled to enrollment, because not resident upon the reserva- 
tion, and could become so entitled only if they lived in the 
immediate vicinity of the reservation and moved to the 
reservation : 

* * * [Ylour office ruled that Dan Effman and 
family, formerly a Karok Indian of the Ha  py Camp 

, band, was entitled to enrollment here, he f aving re- 
sided here on the Reservation for a number of years. In 
view of the statements in your letters above * * * 
referred to, it would ap ear that the upper Klnmath 
River Indians, among w % ich is the Karok band, are 
not within the jurisdiction of this Agency and that the 
only way they could place themselves rntbin the juris- 
diction of this Agency would be to move to the Reserva- 
tion and establish a residence thereon provided they 
were, prior to their removal to the Reservation, living 
in the immediats vicinity of this Reservation. It would 
appear from this that Mrs. Sunderland and Mrs. Ince 
would not be entitled to enrollment or allot~nent on this 
Raservation as they do not comply with any of the 
requirements cited above. 

Accordingly, Mrs. Sunderland and Mrs. Ince were denied 
enrollment on the ground that neither they nor the tribe of 
which they were members, the Knroks, had moved to the 
reservation. 

105. Lawrence McCarty, a Yurok born on the Square who 
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lived there until he was 15, in 1920, and then worked off the 
reservation, living there part-time, applied for enrollment in 
1931, with a view to selection of land on the Square which 
he hoped to have allotted to him. 

Superintendent Boggess forwarded his application to 
Washington on February 12,1931, saying : 

Mr. McCarty desires to select land within the twelve 
mile square of the Hoo a reservation and inasmuch as in 
a previous letter the 8 ffice informed me that Klamath 
Indians might select land therein there appears to be no 
ob'ection to the arrangement. 1, therefore, recommend sppmval of his request as 
submitted. 

Commissioner Rhoads approved the application on March 
9,1931, as follows : 

As he was born on the reservation of Indian parents, 
a t  least, one of whom was allotted, he is entitled to enroll- 
ment under tlie Oakes case (172 Fed. Rep., 305), and 

ou are authorized to enroll him under Section 324 of the 
%dian OEeo Regulations of 1904. 

106. On July 8, 1930 Commissioner Rhoads in a letter b 
Superintendent Boggess advised that there being no restric- 
tions in the executive order which in 1891 added areas to the 
reservation, an Indian of the Connecting Strip could ex- 
change his allotment for one on the square. The opinion was 
expressed in broad terms, generally permitting exchange of 
cm allotment for another on the original reservation or within 
the areas added : 

The m i  t is acknowledged of your letter of June 14, 
1930 regar dl' ing allotment rights on the Hoopa Valley 
Reservation and the additions thereto. 

The Hoops Valley Reservation was created under au- 
thority contnined in the Act of A ril 8, 1864 (13 Stat. 
89-40), for the accommodation o f the Indians of the 
State of California, and was intended to include both 
brsnches of the Klamath River Tribe. The so-called 
connecting strip which was added to the reservation by 
Executive Order of October 16,1891 is considered merely 
to be an addition to the Original Hoo a Valley Remrva- 
tion. No restrictions whatever are ma A' e in the Executive 
Order relating to the reservation and no reason is seen. 
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why any Indian who holds his allotment in trust should 
not be permitted to change his land for vacant lieu land 
on the original reservat~on or +thin the areas added 
thereto. 

107. Special Allotting Agent Robfin expressed the opinion 
in his letter of January 12,1933, that Indians of all the three 
parts of the reservation were equally entitled to lands on 
the Square (finding 94, supra). He said that the Inuans of 
the "mamath Rivern and "Lower Klamath" census rolls, by 
which he meant the Lower R;lamath Strip and the Connect- 
ing Strip "are equally entitled to rights on the Hoopa Valley 
Reservation and on the addition thereto." He had tacitly 
assumed this, in his earlier report of November 19,1932, that 
the Indians of the Lower Klamath Strip would probsbly 
not desire allotments from the lands remaining d o t t e d  
on the Square, and that 600 of the 934 Indians on the Con- 
necting Strip and the Square would desire such allotments. 
108. Commissioner Rhoads on Februarg 20, 1933 halted 

allotments, and directed that the remaining land on the 
Square be assigned, on the ground that Indins of the Addi- 
tion and of the Square were equally entitled to allotments, 
snd that there was insufficient land for allotment to a11 who 
would be entitled. The central portion of his ruling, more 
fully quoted in finding 96, wpa, mads as follows : 

Indians of the "Connecting Stri " and of the former 
Klamath River Reservation woul c f  be entitled to allot- 
ments equally with those living on the original Hoo a 
Valley Reservation, and it clearly appears from &e 
ntports that there would only be sufficient agricultural 
and grazing land on the resemntion to alId a very ma l l  
proportion of these I n d i a  

T h  Hoopa Business Court&? of 1933 

109. Historically, the Indian tribes who occupied or settled 
upon the Hoopa Valley Reservation were not politically 
organized, had no tribal government, at least in peacetime, 
and after the Hoops Valley Reservation was established did 
not participate in its administmtion. Tlris state of affairs 
continued until 1915. 
110. (a) I n  1915-16, in connection with applications for 
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eurollment with a view to dotment, Superintendent Mort- 
solf convened a council which the Indian Office directed Ibe 
representative of dl the tribes having rights on the reserva- 
tion (finding 102, mpra). 

(b) AlI the members of the council, including the Yurok 
added to the council to represent that tribe, resided on the 
Square. A petition by the council to the Commissioner, set 
out in finding 89, &pa, showed that despite the directions 
from the Indian Office the council in fact spoke on behalf of 
Hoopa or Squam lirdians and in opposition to Yurok or 
Addition Indi- See also finding 102, last paragraph, wpa. 

(c )  There is no evidence of m y  ~ t i v i t y  of this council be- 
yond this brief period. 

111. On May 5, 1930, Superintendent John D. Keeley 
reported to the Commissioner of Indian Affairs that the 
Hoopa Valley Rr?servation did not have a tribal council. (The 
report was made in mnnection with an application for en- 
mllment, which Keeley thought should be denied, since the 
man involved had lived off the reservation all his life and 
did not plan to make his home on the reservation.) Of a 
council Keeley said that there was none and he was glad 
of it: 

As to putting the case up to the tribd council, this 
reservation does not have one, for which I am thankful, 
as tribal councils are the biggest source of agitation of 
anything in the Indian semce. The are usually made 
up of the hand-picked qitators, an d for the most art, 
the ones who can not, or will not, work or do a.n& 
for t h ~ 1 v e s  

112. Almost at the same time as this letter by Superin- 
tendent Keeley was written, Washington was writing to him, 
suggesting that a pending problem (the refusal of an Indian 
to do certain irrigation work) be presented to the triba? 
counciL Thi3 letter was answered by Kealey's successor, 
0. M. Boggess, on July 24, 1930. Boggess replied that the 
problem had meantime been solved and, further "we have 
no tribal council and 1 doubt the advisability of organizing 
one." 

113. On January 10,1933, Superintendent Boggess wrote to 
Commissioner Rhoads that since the time of the visit of a 
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Senate investigating wlIMittee to the nservation, "our 
Indittns st Hoopa" had 'become intsmted in organizing "a 
Business Ch-t~ or as they call it Tribal Coukcil" which 
would have between 6 and 12 members "to r e p m t  the 
Hoopas in official mattem" Boggess addad he had no objec- 
tion to this, because some of the "best Indians of the Valley" 
had bean selected for the "Committee." He further explained 
that the Committee preferred to represent the Hoopas only, 
allowing the Elamaths down the river, "who but seldom come 
to Hoopa," to form their own council : 

Because of the f a d  that the Indians down the Klamsth 
river but seldom come to Hoopa, and their ink& in 
many cases are different it is undarstood that they prefer 
810 11)' Or % %-@ 

d body of the Hoopas only ; permitting 
the amat to form a similar organization for their 
people if they should care to do so. 

114. By letter of February 3,1933, Commissioner Rhoads 
replied that the Indian OEca had no dbjection to the forma- 
tion of such a tribal council as the Superintendent had pro- 
@. He cautioned, however, that its activities would be 
advisory only and that in most cases final action would re- 
main in the Department of the Interior. The letter au- 
thorized Boggess to call s council of Indians of his juris- 
diction tn adopt a constitution providing for election of the 
businesgl committea 

115. In  the meantime, on January 23,1933, Boggess wrote 
again to the Commissioner advising that some of the Indians 
living along the Klamath River had also formed a business 
committee to represent the Indians residing along the river. 
Boggess recommended that since the terrain made it dif- 
ficult for the Indians along the entire river to meet Q elect 
representatives, this informally created committee should be 
mgnized in "ordinary matters." He said : 

Ow' to the exceedingly rough nature of this section 
and the ? ack of mads it, would be exceedingly difiicult to 
require the Indian people along the entire river to meet 
together for a regular eledion of councilmen, and as 
tbe number of matters requiring their attention is but 
limited I do not think th& they would be justified in 
go-bg to this expense. 
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I suggest, therefore, that the OfBce wrih this body 

that it IS possible that their or nization has not been 
effeoted in exact wmrdanm wig ita rules in regard to 
(the e l d o n  of a busineas committee but that it wil l  
Be glad to recognize them in all ordina matters which 
they wish to p-nt in b l f  of the Xdians residing 
dong the Klamath. 

116. Gmmissioner Rhoads responded on April 20, 1933 
that it had been understood that the council proposed in 
#he Superintendent's first letter of January 10 (and already 
authorized (findings 113,114, -a) ) was intended to rep- 
resent '(the various tribes of Indians within the Hoopa 
Valley jurisdiction" so that it wuld handle matters affecting 
all of the "Hoopa Valley Indians." The Indians along the 
Klamath, the Commissioner continued, could have a separate 
committee for "local mattem not involving the whole Hoopa 
Valley jurisdidion," but, he wrote, matters involving '%ha 
whole tribe" should be handled by "the tribal business com- 
mittee for the whole tribe.7' He said : 

It was our understanding that the organization pm- 
posed in a i d  letter of January 10 was intended to rep- 
resent the various tribes of Indians within the Hoop 
Valley jurisdiction. In  this way the business matters 
affecting all of the Hoopa Valley Indians oould, no 
doubt, be more economically and expeditiously handled. 

I f  the Indians residing along the Klamath River 
desire to have a separate business committee of their 
own for local matters not involving the whole Hoopa 
Valley jurisdiction, this Office has no objection. How- 
ever, in matters involving the whole tribe, it is believed 
that they should act through their representatives on 
the tribal business commit@ for the whole tribe. We 
do not see the necessity, however, for selecting more than 
one representative from each of the eight districts for 
this organization. 

117. When organized, the business committee of the Indians 
dong the Klamath River was advised by Superintendent 
Boggess that the committee "would have to be through the 
Hoop Council and it would only be a sub-council." The 
Klarnaths were "disappointed that they couldn't have their 
own full wuncil," and the council "died out." (The quota- 



tions are from testimony of witnesses who recalled that st- 
tandance continued for only & b u t  s year.) 
118. Sometime between February and May, 1933, Super- 

intendent B o g p  posted a n&ce calling for an election of 
the au&orized council, but the response, he felt, was d . 
and not representative, and no election was held a t  the ap- 
pointed time. mereafter, another plan was devised under 
which one representaItive was electsd from each of a number 
of districts within the Square. 

119. On June 3,1933, seven Indians who had been el& 
oouncilmen from districts all of which were in the Squam 
(and who were all residents of the Square) signed a petition 
to the then newly -appointed Commissioner of Indian Mairs, 
John Collier, in which they dwribed themselves as UCouncil- 
men of the Hoopa Tribe" and ask& approval and recognition 
of their body as %he representative of the "Hoopa Indians" 
to consider problems "within our boundaries," the bound- 
aria not being specified. The petition said: 

We the undersigned duly elected Councilmen of the 
Hoo a tribe from. the Hoo a Indian Reservation do 
here sincerely petition the epartment of the Interior Bs b t~nd  ohn Collier, Commissioner of Indian Affairs, to be 
recognized as the authorized representatives of tho 
Hoopa Indians to transact their business, negotiations 
and recommendations, to be consulted about expende- 
tures [sic] and disbursements pertaining to the welfare 
of our tribe and absolute control of our tribal funds or 
an disposition of said funds. 

6 e  smcerely wish to submit for your approval the 
organization of this tribe into seven Districts. Each of 
which have [sic] selected and elected by a majority of 
votes one Councilman for each district to meet one day 
each month to consider any problems which may arise 
within our boundaries 

* * * * * 
120. On receipt in Rrashin@l~ of the petition, it was passed 

to the new Commissioner by J. R. Venning of the "llGscella- 
neous Section" of the Indian Office with a memorandum 
dated June 14,1933, which, referring to the Departnlent's let- 
ters of February S and April 20 (findings 114,116, -a), 
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said that no official report of the organization authorized had 
been received and that it was "quite prolbable" that the peti- 
tion referred to the organization which had been authorized, 
snd, further, that while it looked like a good plan it would be 
well ;to hvrve the constitution and the official report of pro- 
ceedings before giving recognition. 

121. Commissioner Collier thereupon on the following day 
wrote to Gilbert R. Marshall, secretary-councilman of the 
council, acknowledging receipt of the petition and requesting 
thait Marshall confer with Boggess and ask him, to write to 
Collier "as to the status of any tribal organization which may 
now exist at  Hoops." 

122. Boggess was just about then, 011 June 19, writing to 
the Commissioner. Referring to the Office's letter of Feb- 
ruary 3 L'authorizing the Indians of this jurisdiction to orga- 
nize a tribal business committee" (hding 114, supra), be 
asked for recognition of a tribal business committee which 
had been elected in "each district of the reservation." The 
names of the districts were given. To one closely familiar 
with the neighborhoods in the Square, the names of the dis- 
tricts, all place names in the Sqnare, six of the seven Sing 
places in the valley itself, would have disclosed that the 
electorate of the council was limited to the Square. The letter 
did not otherwise indicate the scope of the area-Square or 
entire reservation--or of the Indians to be represented by 
the commit& 

123. On July 10, 1933, B o g p  sent the Ckimmissioner 8 

copy of the constitution of ''our Business Committea," with 
his recommendation that it be approved. 

Before the constitution was received, Assistant Commis- 
sioner William Zimmerman, Jr., on July 21,1933, responded 
to Boggess' letter of June 10, sending him a copy of the coun- 
cil's petition of June 3 (finding 119, mpra), stating that 
Boggess' letter of June 19 gave insufficient information and 
asking for a report as to the organization and the mattem 
taken up. This letter does not indicate that the constitution, 
mailed by Boggem on July 10, had been received. 

124. The "Constitution and By-Laws of the Hwpa Busi- 
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ness Council," (a single document), was sent by Boggegs to 
the Commissioner on July 10. It provided as follows: 

Article 1. This organization shall be known as the 
Hoopa Business Council. 

Article 2. The members of the Business Council shall 
' 

be elected to act for the tribe * * * . 
The views of the tribe having h n  determined, the 

business council shall be cloaked with authority to act in 
any and all tribal matters: including tribal claims of 
every nature. 

* * * * * 
Article 3. The business council shall be composed of 

seven enrolled members of the Hoopa tribe; bona fied 
[sic] residents of Humboldt &unty, California, and 
twenty-one years of age or over. 

* * * * * 
Article 18. This constitution shall be in full force and 

effect to govern the Hoopa tribe and business council on 
and after the d a b  it is a proved b the Commissioner 
of Indian AfTairs at ~as%urgton, 3.0. 

Bcside from the quoted references to "the Hoopa tribe," 
the constitution did not indicate the geographical scope of 
the jurisdiction of the council-whether Square or entire 
marvation, the districts from which the councilmen would 
be elected, the eligible clam of electors, or give any other 
data which would disclose whether the council was to be 
representative of or empowered to act concerning the Square 
alone or the entire reservllltion. 

125. On November 20,1933 Commissioner Collier approved 
the constitution, in a letter addressed to the secretary of the 
Hoopa Business Council. The full text of the letter read as 
follows : 

This will advise that cnreful consideration hlts h e n  
given to the constitution and by-laws of the Hoopa 
Business Council submitted some time ago by the 
superintendent of the Hoopa Valley Indian Agency, 
and they are hereby approved. 
This orgnnization is recognized by this Service as 

being the official representative body of the Hoopa Val- 
ley tribe. 
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A note at the foot of the letter mds "Carbon to Hoopa 
Valley." 

The aoopa &.&m8 ~ o u ~ m p o s i t i o n  and Operatirms 

126. In July 1934, Superintendent Boggess responded to an 
Indian Office circular questionnaire on tribal governments on 
reservations. In answer to the question "Does your council or 
committee or other organization represent the entire reserva- 
tion or jurisdiction or are there separate organizations for 
each tribe" he said that the council represented the Square 
only: 

Represents only the 12 mile square Hoopa proper [sic]. 
Klamath River, Extansion a mile on each side of river 
from Hoopa reservation to Ocean, not reprmted on 
this c0uncI.l. 

He confirmed this answer in responding as follows to a 
question as to $he weaknesses of the present tribal govern- 
ment : 

Inability to have proper representation from Klamath 
River portion. Difficulty of travel makes it impracticable 
for them to attend. Being a se arate tribe they are not 
welcomed by Hoopas on strict f' y Hoopa matters. 

127. The members of the Hoopa Business Council orga- 
nized pursuant to the constitution and bylaws of 1933 were 
elected from six districts in the Hoopa Valley proper and one 
district on Bald Hills near the Valley, all in the Square, by 
the Indians residing in those distrids. 

128. Though the constitution of the Hoopa Business Coun- 
cil provided that council members be enrolled members of the 
Hoopa tribe (finding 124, supra) Indians of Yurok and 
Kamk blood were members for periods of many years. They 
were David Risling and Jerry Horne, residents and allottees 
of land on the Square; Gsorge Nelson and David Bfmten 
(the latter is the same "David Maston" as had represented 
the Klamaths on the 1916 council (finding 102, supra) ) , both 
of whom held allotments on the Connecting Strip and were 
long-time residents on the Square; and Elizabeth Quimby, 
s long-time reaident of the Squara 
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129. A number of Indians of mixed Yurolr and Hoopa 

blood were members of the council. They were Edward 
lMbrshal1, chairman in 1933-35 ; Gilbert Marshall, a member 
during ten years, 1933-35 and 1945-50, and chairman in 
193537; Julius Marshall, a member for five years, 193539 ; 
Mahlon Marshall, chairman during five years, 193943; 
James Marshall, a member in 1943-45 ; Ernest Marshall, a 
member in 1948-50; Delmsr Colegrove, a member in 1938- 
89; GBne Colegrove, a member in 193940; Byron Nelson, a 
member in 194849 and 1959 ; and Peter Masten, a member in 
1936 and chairman in 1948-50. The Marshalls were half- 
Hoopa, half-Yurok; the others had vaqing fractions of 
Yurok and Hmpa blood. 

130. The Hmpa Business Council dealt not only with 
matters affecting the Square but also received delegations of 
Indians of the Addition and dealt with matters on or arising 

from the Addition. Thme matters, arising over the nineteen- 
thirties and nineteen-forties, included land disputes, expend- 
itures and recommendations for improvement of roads, irri- 
gation facilities and domestic water arrangements, a mineral 
lease, licenses for Indian traders and mapping along the 
Klamath River. 
l31. The council's Indian Court, to which i t  appointed 

as the reservation's Indian Judge David Masten, a prominent 
Yurok Indian (see finding 128, supra), passed upon disputes 
arising on the Addition as well as those arising on the Square, 
thereby exercising the same dl-reservation jurisdiction as did 
the council itself. 

Yuroorl: and Addition Organizaf ions 

132. The Yurok Tribal Organization, a California corpora- 
tion, was formed in 1949 to represent and promote the in- 
terests of all persons of Yurok ancestry, a group described 
as native to and resident of the Klamtlth River Basin, an 
area larger than the Addition. 

133. A Yurok Indian Club is mentioned in the record in 
two widely-separated years. Nothing is known of its natum 
or membemEp. 

134. On September 3,1955 a constitution was adopted by a 
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group of Indians, presumably Yuroks of the Connecting 
Strip, establishing an organization wiled the "Yurok Ex- 
tension Business Organization," whose members would be 
Ymks and which would exercise jurisdiction over the un- 
allot$& trust-sta.tm lands of the Connecting Strip. The Com- 
missioner refused to approve the organization on the grounds, 
among others, that the organization would be confused with . 

the "Yurok Tribal Organization" (finding 132, mpra) and 
that the membership was limited to Yuroks while not all the 
residents of the area intended to be represented were YuroIrs. 

135. In 1961, long after the issue in the instant case had 
arisen, the Government encouraged the formation of a 
"Roopa Extension Rasesv&ion Organization," to exercise 
jurisdiction over the unallotkd trust-stat= lands on the 
Connecting Strip. The members of the ~r~gmization would 
be allottees on the Connecting Strip, lineal descendants of 
such rcllottees, of a specified percentage of Indian blood, and 
persons who "should have been" allotted. Despite the sup- 
port of the Indian Office for the adoption of a constitution 
(which would have accepted the premise of the Government 
in the instant case of a separation of the rights of the Addi- 
tion and Square Indians) the constitution was voted down, 
110 to 31, the mjority being of the opinion that they had 
s right to be members of an all-reservation group and in- 
tended to use legal means to enforce their rights. 

1960-The Hoopa VaZley TGe ,  its Hoopa Valley Bu82'7~eda 

C m 7  and the O@hl Roll of the Member8 of the Tribe 

136. In  1048, the Hoopa Business Council began fomulat- 
ing a program for the ompilation of a current roll of the 
Indians of the Roopa ValIey Reservation as it originally 
was created, that is, the Squam, for the purpose of con- 
trolling the revenues from the resources of tho reservation 
as so defined. The discussions at council meetings of tho 
compilation of the proposed roll, as reported in the minutes 
of the meetings, reflect a sentiment to exclude from the roll 
Indians of the Addition. 

137. The council approved a form of applimtion for en- 
rollment on the propsod d, pmpamd by the chairman and 

628-152-74-62 
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eecmtary of the council. The form was distributed only in 
the districts of the council, locatsd in the Square. It was not 
distributed on the Lower Klamath Strip and the Connect- 
ing Strip because it was intended to exclude from enroll- 
ment the Indians residing there, unless they could qualify as 
s descendant of an allottee on the Square. 

138. The application form was entitled "Application for 
EnrollmentE3:oopa Valley Reservation-as of November 1, 
1948." Inquiry was made on the form only as to the degree 
of LLHoopa Indian Blood." The application form inquired 
as to the applicant7s justification for applying for enroll- 
ment, but did not state the basis upon which the applicant's 
eligibility for enrollment would be determined. 

139. Froin the Indians who submitted application forms, 
the Hoopa Business Council prepared a list, entitled Sched- 
ule A, of those who had 'been allotted land on the Square or 
who were descendants of such allottees, and a list, Schedule 
B, of eighteen Indians who mere not allottees or descendants 
of allottees on the Square, but were either LLtrue" Hoopa 
Indians or Indians whom the council felt were entitled to 
membership in the tribe because their failure to obtain allot- 
ments was through no fault of their o m .  

140. At its meeting on April 6, 1950, the council set an 
election for May 13, 1950, for the purpose of adopting the 
schedules which it had prepared as the roll of Indians who 
would be entitled to share in the revenues from the resources 
of the original reservation, that is, the Square. 

141. A notice was posted, addressed to L4The Electors Of 
The Hoopa Valley Indian Tribe," that the election on 
May 13, 1950, would have the following purposes: 1) "To 
determine the minimum degree of Indian blood which a 
member of the Hoopa Tribe must have to be eligible for 
Wbal  enrollment in the future;" 2) "To adopt a new Con- 
stitution and Bylaws for the Tribe;" 3) "To adopt officially 
into the Hoopa Tribe that certain list, designated as Sched- 
ule A, of Hoopa allottecs and their descendants, to enable 
them to sham in Hoopa Tribal benefits and moneys;" and 
4) "To d o p t  officially into the Hoopa Tribe that certain 
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list, to be designated as Schedule 13, of Indians and their 
descendants who were not given allotments to enable them 
to share in H q a  Tribal benefits and moneys." 

The council had stated that persons a t  least twenty-one 
years of age, who had made application for enrollment, could 
be eligible to vote. The notice stated that the electors entitled 
to vote a t  the election must be not less than twenty-one years 
of age and must be on that list of Indians who made applica- 
tion for enrollment into the "Hoops Tribe" prior to Octo- 
ber 1,1949, and that the list could be seen at the office of the 
Hoopa Indian Sub-Agency. 

142. The "Hoopa allottees and their descendants" referred 
to in the foregoing notice to electors were the living allottees 
on the Square and their living descendants who had made 
application for enrollment and had been placed on Schedule 
A by the Hoopa Business Council. The Indians on Schedule 
B were the eighteen Indians placed on the schedule by the 
Hoopa Business Council and were stated to be bLeither true 
Hoopa Indians" or to be entitled to membership in the tribe 
L'since their failure to obtain allotments was through no fault 
of their own." The Indians on the list of Indians who made 
application for enrollment into the Hoopa Tribe prior to 
October 1, 1949, who the notice stated to be the electors en- 
titled to vote, were not all of the Indians who had made 
application for enrollment. Rather, the Indians on this list, 
which the notice stated could be seen a t  the office of the 
Hoopa Indian Sub-Agency, were those Indians who had ap- 
plied for enrollment and who the Hoopa Business Council 
had found to be allottees or descendants of allottees on the 
Square. Thus, the Indians on the list of electors and the 
Indians on the Schedule A to be voted upon were the same. 

143. The electors were not representative of the Indians of 
the entire Hoopa Valley Reservation in that they did not 
include (a) Yurok or other n~n-'~true"-Hoopa non-allotted 
Indians of the reservation, primarily Indians of the Addi- 
tion, who were not descendants of allottees on the Square, 
and their descendants; and (b) Indians who had been al- 
lotted on the Addition, and their descendants. 

144. At the election, held on May 13, 1950, 106 persons 
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voting, the proposed constitution and bylaws was adopted by 
a vote of 63 to 33. 

145. The constitution and bylaws adopted on May 13,1950 
established an organization denominated the "Hoopa Valley 
Tribe." The membership of this organization is described in 
Article IV of the constitution as follows : 

Section 1. The membership of the Hoopa Valley Tribe 
shall consist as follows : 

(a) All persons of the Hoo a Indian blood whose 
names appear on the official ro ! 1 of the Hoopa Valley 
Tribe as of October 1, 1949, provided that corrections 
ma be made in the said roll by the Business Council 
wit E in. five years from the adoption and approval of 
this Constitution, subject to the approval of the Secre- 
ta of the Intenor or his authorized representative. 

Tb) All children born to members of the Hoopa Val- 
ley Tribe who are a t  least one-quarter degree Indian 
blood. 

Section 2. The Business Council shall have the power 
to make rules governing the adoption of new members 
or the termination of membership in the tribe. 

146. The constitution and bylaws of May 13, 1050 created 
an executive body called the Hoopa Valley Business Coun- 
cil and conferred upon the council authority to direct the 
distribution of the resources of the Square, in addition to the 
authority (preceding finding) to make the rules governing 
membership in tho "Hoopa Valley Tribe." Tlie assumption 
of power over the Square was aocomplished by Article 111, 
Territory, which provided that the jurisdiction of the Hoopa 
Valley Tribe should extend to the Hoopa Valley Reservation 
as established by executive order in 1876, that is, the Square : 

The jurisdiction of &he Hoopa Valley Tribe shall ex- 
tand to all lands within the confines of tlw 
Reservation boundaries as 

of California. 

Order of June 23,1876, and 
hereafbr be acquired by or for the 

147. Schedules A and I3, the tribal roll (findings 1394, 
-a) were also adopted at the election held on May 13, 
1950. Schedule A was ndoptad by a vote of 17 to 16. The 
adoption into the tribe of each of the 18 persons on Schedule 
B was approved by varying majorities. 
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148. Residence on the Hoopa Valley Reservation was not 
r requirement for inclusion on Schedule A, the list of al- 
lot& and their dewmdsnts. "Many" (the word of the 
Government's District Agent in forwarding the official roll 
for approval) of the persons on Schedule A were not then 
residents of the Hoopa Valley Reservation. 

149. In  June, 1950, a Hoops Valley Business Council was 
elected, as provided in the constitution and bylaws. 

150. The Hoops Valley Business Council, although its 
jurisdiction was by the constitution limited to the Square 
(finding 146, = p a )  acted upon mattem in the other parts 
of the reservation, as had its predecessor, the Hoopa Busi- 
ness Council (finding 130, mpra) , such as approvals of land 
selections outside the Square and a right of way for a road 
outside the Square. 

151. On February 1,1951, the Director of the Sacramento 
Ares Office of the Bureau of Indian Affairs advised the 
Superintendent of the Hoopa Valley Reservation that the 
Indians of the Klamath Strip should be represented on the 
Hoopa Valley Business Council, as follows : 

* 8 * 8 * 
It is our opinion that the title status of the main por- 

tion of the Hoopa Valley Reservation and that of the 
Klamath River Strip extending downstream approxi- 
mately 20 miles from this area is exactly the same, there- 
fore an? funds derived from the resources of the Rla- 
math River Strip area should be accredited to the Ln- 
dians of the Hoopa Valley Reservation. The Indians 
of the so-called Klamath Strip are, in our opinion, 
members of the Hoopa Valley Reservation. 

we 
with your thought in the second paragraph 

of your etter that the Indians in the so-called Klamath 
Strip should have representation on the Hoopa Business 
Council. 

We do not have any contem lated timber sales in P this area at the prcsent time, a though, as you know, 
there have been several requests for such sales. 

152. (a) On December 6,1951, the Hoopa Valley Business 
Council appointed a committee to formulate a plan for the 
enrollment of additional Indians with the Hoopa Valley 
Tribe on s "C" Roll. 
(b) The "C" Roll oommittee submitted a report st the 
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March 28,1952, meeting of the council with a request that 
the council fix the period of residence on &he Hoopa Valley 
Reservation that would be required for enrollment on the 
"C" Roll. 

(c) A year later, on April 2,1953, the council established 
requiremenh for enrollment on the "C" Roll and set June 2, 
1953, as the deadline for the acmptance of applications. 
These requirements were that an applicant must have resided 
in Hoopa for a period of 15 years, must have had forebears 
born on a ranchero on the Square; and must be of a t  least 
onequarter Hoapa blood. On June 10, 1954, the council 
adopted a resolution declaring eighteen applicants for en- 
rollment on the "C" Roll to be members of the Hoopa Valley 
Tribe. 

153. On March 25, 1952, the Commissioner of Indian Af- 
fairs approved Schedules A and B, which had h n  adopted 
May 13, 1950 (finding 147, mpa) and on September 4, 
1952, he approved the constitution, with certain exceptions 
(withholding approval of a tribal court and requiring that 
tihe function of approval of the actions of the council be 
lodged in the Area Director rather than the Commksioner) . 

154. By letter dated September 4,1952, the Commissioner 
advised the Chairman of the Hoopa Valley Business Council 
&at: "There is no objection to the operation of tribal busi- 
ness in accordance with the Constitution and Bylaws adopted 
by the Hoopa Valley Indians in a referendum held on 
May 13, 1950, until such time as this office and the Hoopa 
Valley Indians can establish suitable organization under 
provision of the laws of the State of California * * *." 

155. On November 6, 1959, the Hoopa Valley Business 
Council adoptad the following resolution defining the criteria 
which it had employed 6 years earlier in compiling the "C" 
Roll and purporting to clarify the criteria employed by the 
former Hoopa Business Council in compiling, some 10 years 
earlier, Schedules A. and B, the so-called "Official Roll of 
tho Hoopa Valley Tribe as of October 1, 1949," as follows: 

Whereas : Tlie a k n c e  of written rules and rocedures 
to explain the composition of the "Official d 011 of the 
Hoopa Valley !#hibe as of October 1, 1949," also cor- 



J~ssnr, SHORT 965 
870 

Findings  ef Fact 
rections thereto, has beexi conducive to various inter- 
pretations of eli 'bility requirements, and 

Whereas : Iiac F of consistent adions in the detsmha- 
tion of eligibility of applicants has resulted in charges 
$hat the Business Council has not &dRd in strict accord- 
ance wi6h the Constitution and Bylaws of the Hoopa 
Valley Tribe, and, 

Whereas : There is need for an accurate and complete 
memhrship roll to be used in conjunction with the 
allotment pro am desired by the Hoopa \'alley Tribe. f Now there ore be i t  reso1ved: T h ~ t  the following 
definitions accurately describe the procedures followed 
and clarify the intent not heretofore expressed in the 
memba&p requirements as set forth in Article 4 of 
the Constitution and Bylaw of the Hoopa Valley %be 
approved September 4,1952: 

Definitions 

1. Hoopa Valley Tribe 
The Hoopa Valley Tribe consists of remnants of 

the Hunstang, Hupa, Miskut, Redwood, Saiaz, Sermal- 
ton, and Tish-tang-atan Bands of Indians residing 
within the twelve-mile square reservation created 
June 23,1876, and their descendants* 
2. Official Roll of the Hoop Valley Tribe as of Odo- 

ber 1,1949 
"The Official Roll of the Hoopa Valley Tribe as of 

October 1,1949" consists of Schedule A captioned "Of- 
ficial Roll as of Odober 1, 1949, of Members of the 
Roopa Valley Tribe 'FPbo May Participate in Tribal 
Benefits and Moneys" and Schedule B captioned "Addi- 
tion to the Official Roll of Members of the Hoopa Valley 
Tribe Who May Participate in Tribd Benefits and 
Moneys" both schedules being approved a t  rt general 
election on May 13,1950, and approved by the Commis- 
sioner of Indian Affairs on March 25, 1952. Approval 
of the Schedule B applicants was given by voting on the 
18 individuals named on the list. 
8. Schedule A. 

Schedule A consists of allottees living on October 1, 
1949, whose names appear on the J. B. Mortsolf original 
nllotment schedule for the Hoopa Valley Rwervation 
approved March 2, 1922, and descendants of such al- 
lottees living on October l, 1941. 
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4. Schedule B. 
Schedule B consists of a plicants living as of Odo- P ber 1, 1949, and filing a t  t ie same time as applicants 

who were included on Schedule A, whose residence 
within &he twelve-mile square area of the Hoo Yal le~  
was not sub'ect to question, who although e glble to 
have receiv allotments were never allotted but who 
were generally considered as members of the Hoopa 
Valley Tribe and permitted to pal-ticipata in Tribal Af- 
fairs, and their descendants livlng on October 1,1949. 
5. Corrections. 

Corrections to the Official Roll of the Hoopa Valley 
Tribe as of October 1,1949 were authorized under &I- 
cle 4, Section l (2)  during a eriod of five (5 years 

i E 1 ending Se tember 4,1957. Suc corrections app ied to: 
"Persons orn not litter lhan October 1, 1949, who 
qualified b the same requirements as rnet by persons 
on either gchedule A or Schedule B comprising the 
October 1, 1949 roll, whose applications were filed 
within the five year period ending September 4,1957." 
6. Schedule C,  

Pursuant to authorization contained in Article 4, Sec- 
tion 2 of the Constitution and Bylaws a schedule C appli- 
cation procedure was devised. A Schedule C applicant 
was required to have resided within the Hoopa Valley 
Reservation for a minimum of 15 years, to have had fore- 
bearers born within the twelve-mile square Hoopa Valley 
Reservation, to have had at least 1/4 degree Hoopa blood 
or have becn a legally adopted child having at least 1/4 
degree Indian blood and to have filed an application 
within a sixty (60) day period ending June 2,1953. 
7. Children. 

"Children" as used in Article 4, Section 1 (b) is 
restricted to persons born after October 1,1949. 

Procedures 

The C Schedule established certain spccific require- 
ments to be met by those persons who were ineligible for 
enrollment under the requirements of Schedule A and 
Schedule B. Eligibility wns determined on an individual 
basis and did not automatically pass from a parent to a 
child born prior to October 1, 1940. However, once an 
individual was approved for membership as a C Sched- 
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ule a plican he acquired the same rights and privileges L as er enm ed members. 
156. The following month, on December 11, 1959, the 

Hoop Valley Business Council adopted a resolution amend- 
ing the resolution of November 6,1959, purporting again to 
clarify the criteria employed by the former Hoopa Business 
Council in compiling Schedule A, which with Schedule B 
comprised the so-called "Official Roll of the Hoopa Valley 
Tribe as of October 1,1949". This resolution amended defini- 
tions 2 and 3 of the prior resolution (preceding fmding) to 
read as follows : 

2. Official Roll of the Hmpa Valley Tribe as of Octo- 
ber 1, 1949. 

The Official RoII of the Koopa Valley Tribe as of Oeto- 
ber 1, 1949 consists of Schedule A and Schedule B, as 
herein defined, both schedules bein approved a t  a gen- 
eral election on May 13,1950, and ft  y the Commissioner 
of Indian Affairs on March 25,1952. 
3. Schedule A. 

Schedule A consists of allottecs living on October 1, 
1949, and descendank of allottees living on October 1, 
1949. 

1917-1968-P~oceeda of the Sale of the Ihnds of the Old 
EZIanzath River Regentation 

157. The 1892 act which provided for the sale of the lands 
of the Klamath River Reservation (finding 77, supra) pro- 
vided, also, that the proceeds of the public sale of lands were 
to be a fund used by the Secretary of the Interior for the 
''maintenance and education" of the resident Indians. In  1917 
the statute was amended to add to these purposes ''the pro 
rata improvement of individual Indian allotments" and "the 
construction of roads, trrtils, and other improvements for 
their benefit." Act of March 2,1017,39 Stat. 969,976. 

158. The proceeds of the public sale of lands of the old 
. IZlamatli River Reservation were held in a Tmsury  account 

entitled ''Proceeds of Klarnath River Reservation," and in- 
terest on the sums therein was credited to an interest account 
with the same name. 
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159. In 1918 a nwd costing approximately $16,000 was 
built through the area of the old Klamath River Reservation 
with the u&of funds from $he account "Proceeds of Klamath 
E v e r  Reservati~n.~ While the work was under way, Con- 
gress enacted general legislation that tribal funds could be 
spent only pursuant to a specific appropriation. Sec. 27, Act of 
May 18,1916,39 Stat. 123,158. Thereafter $3,215.12 was ex- 
pended by the Superintendent to complete the road, without 
such an appropriation. In 1920 Congress, after the fact, au- 
thorized payment of this sum in the Act of February 14,1920, 
41 Stat. 408,418, as follows : 

That the Secretary of the Interior and the Secretary of 
the Treasury be, and they are hereby, authorized to allow 
payment of an indebtedness amounting to $3,215.12 in- 
curred by the Superintendent of Hoopa Valley Agency, 
California, during July, August, and September, 1918, in 
the construction of a trail on the Klamath River Reser- 
vation, from the tribal fund known as 'LProceeds of Hla- 
math River Reservation, California," which was made 
available for that and other purposes by the Act of 
March 2, 1917 (Thirty-ninth Statutes at  Large, p a p  
976), but from which no expenditures were authonzed 
by section 27 of the Act of May 25,1918 (Fortieth Stat- 
utes at  Large, page 591.) 

160. On December 31, 1942 Superintendent Boggess re- 
quested authorization of an expenditure of $200 from "the 
tribal fund of the Lower Klamath Indians" (by which he ap- 
parently meant the account "Proceeds of Elamath River Res- 
ervation"), as distinguished from what he characterized as 
the "tribal fund of the Hoopa Valley Indians'? (by which he 
presumably meant the all-reservation fund in. the account 
" P r o d s  of Labor, Hoopa Valley Indians," finding 167, 
i n f ~ a ) ,  for the expenses of a visit by a committee of Lower 
Klamath Indians to the State legislature to seek a bill re- 
imbursing the Indians for losses by a closing of the river to 
fishing in 1933. 
16l. As of March 19, 1947 there was $5,107.35 in the ac- 
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count "Proceeds of Klamath River Reservation" and $3,204.10 
in the parallel interest account. 
162. On March 19,1947 the Superintendent reported with 

his recommendation for approval a "n?qu& from the tribal 
council of this area" for an allotment of $300 from the in- 
terest account to pay the costs of a trip to Sacramento in re 
the "Claims of California Indians." (There was no such 
council. The record shows only a resolution requesting such 
sn allotment, passed 25 to 0 "[a]t a meeting of the Yurok 
Indians of the lower Klamath River held a t  Elmth Cali- 
fornia on March 23,1947.") 

163. A letter from the Satxamento Area Office of the 
Bureau of Indian Affairs dated Februarg 3,1954 addressed 
to the secretary of the "Yurok Tribal Organization" (finding 
132, mpra) , stated that the office had been allotted $1,000.00 
of LLYurok Tribal funds," presumably funds in the account 
"Proceeds of Klamath River Reservation" for the program 
submitt& by the secretary, including travel expenses of tribal 
delegates. 
164. On September 19, 1934, by Department order in the 

Department of the Interior, such of the laxid on the fonner 
Klamath River Reservation as had been opened for public 
settlement under the provisions of the Act of June 17,1892, 
(finding 77, supra) but which had not been settled upon, 
was withdrawn from disposition pending possible restoration 
to tribd ownership. By a subsequent order on November 5, 
1935, this land was continued in a state of withdrawal. 
165. The withdrawal from sale of unsold lands of the 

former Klamtlth River Reservation (proceding finding) was 
made permanent in 1958. The Act of May 19,1958,72 Stat. 
121, provided for the restoration of tribal omership of 159.57 
acres of land on the reservation at Kl~math  River, Cali- 
fornia and of other, larger tracts on other reservations. Title 
to "the lands restored to tribal o\vnerslripn was to be bein the 
United States in trust for "the respective tribe or tribes" and 
the various tracts were "added to and msde a part of tlie 
existing reservations for such tribe or tribes." 
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196&Payment by the Govenzmand of the: Income from t h  
Gquure Exclm'z~eZy to Peram MZ the 0flcia.J Roll of the 

Eoopa Vdley Tribe 

166. In 1951, the Sacramento Area Director of the Bureau 
of Indim Maim (appmntly %he Cbmmissionar's delegate 
in such matters (see finding 153, wpm) ) a d M  W 
funds derived from the resources of the Klamath River Strip 
ama of the reservation should be crediM to the account of 
the Indians of the Hoopa Valley Reservation. His letter is 
quoted in finding 151, mpra. 

167. Until 1955, any revenues from both parts of the Hoopa 
Valley Reemtion- the  Square and the Addition-were de- 
posited in a single United States T- Amunt, No. 
14x7236, entitled "Proceeds of Labor, Hoopa Valley In- 
dians?' The interest derived from the funds in this amount 
was credited to United States 'lhasury Account No. 1PX7736, 
entitled "Interest on Procseds of Labor, Hoopa Valley In- 
dians" Disbursements were made from these accounts for 
irnpmvammks on all parts of the msmvation. 
168. Although all the revenues from the reservation went 

into one amount (preceding finding), Superintendent Bog- 
gess seems to have sought to relate the benefits from expendi- 
tures to the place of the source of the funds being expended. 
Thus, at a time in 1938 when the total revenues in Account 
No. 14X7!236 derived from outside the Square were $2,511.45, 
of which $2,263.80 had been derived from a contract with a 
lumber company to cut timber at Johnson's Village on the 
Connecting Strip, Superintendent Boggess planned to spend 
only $2,263.80 for water developments at  Johnson's Village, 
as "the amount received from the sale of cedar in that local- 
ity," though the appropriation for the water development at  
Johnson's Village was $2,500.00. Actually, additional sums 
of $187.70 and $53.04 in the account had also been derived 
from the cutting of timber on unallotted trust-status tribal 
land a t  Johnson's Village. 

169. On April 23, 1954 the Area Director of tho Indian 
B w u  at Sacramento requested the e s t ab l f i en t  of an ac- 
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oonnt for depositing "receipts to the credit of the Yurok In- 
dians of California." The response of the Fiscal Section, 
dated April 29, 1954 h t e d  five reservations in which "dif- 
ferent groups of Yurok Indians resided"; on the list were 
"Hoopa Valley Reservation)' and 'LElamath River Reserva- 
tioa" On July 1,1954 the Director of the Division of Budpt 
and Finance in the Office of the Secretary requested the 
!ihcmry to establish two amounts as follows : 

147153 Deposits, Proceeds of Iiabor, Yurok Indians of 
Lower mamath River, California. 

147154 Deposits, Proceeds of Labor, Yurok Indians of 
Upper Bllamath River, California. 

Trust fund receipt, appropriation and interest accounts 
were opened, one each for the "Yumk Indians of Lower 
Klamath River," all ending in the number 63, and one each 
for the "Yurok Indians of Upper Klamath River," all ending 
in the number 54. 

170. Commencing in 1955, revenues derived from the re- 
s o u m  of the ConnBcting Strip were credited to Account No. 
14x7154, "Proceeds of Labor, Yurok India.11~ of Upper 
mamath River, California" and revenue8 derived from the 
resources of the Lower Klamath River strip were credited to 
Account No. 14X7153, ''ProwAs of Labor, Yurok Indians of 
Lower Klamath River, California." As of 1969 approxi- 
mately $72,070 had been credited to Account Xo. 14x7154, 
and $3,956 to Account 14x7153. Revenues derived from the 
resources of the Square continued, ss before, to be credited to 
the accounts for the benefit of the "Hoops Valley Indians" 
(&ding 167, mpa). The major portion of thew revenues 
has been from timber sales. 

171. Beginning in 1955 and continuing to the present time, 
the Secretary of the Interior, upon requests made by resolu- 
tione of the Hoopa Valley Business Council, has each year 
d i s b u d ,  from the accumulated income in Account No. 
l a 7 2 3 6  and its interest Account No. 7736 for the Hoopa 
Valley Indians (finding 167, mpra), per capita payments to 
the Indians on the official roll of the Hoopa Valley Tribe or- 
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gpnizsd pursuant to the constitution and bylaws adoptad at 
&e election of Msy 13,1950 (findings 136 et seq., mpra). 

172. The total of the per capita payments through Febru- 
ary 1969 was $12,657,666.50. The payments were d e  at the 
following times and in the following amounts : 

Payment period Total amt. each Amt. paid each 
payment ~ndiv. 

n ran leas -..--.-..-.--------------------------.---- 
Wlppl. Ang 1856 .................................... 

.................................... Buppt Apr 18515 
n ~ e p t  IW ......................................... 

.................................... Bnppl. Dec 18515 
kl Jan 1 W  .......................................... 

..................................... Bnppl. Jan 1957 
uoct 1966 ......................................... 
t6 Apr 1968 ......................................... 
Boppl. Mar 1W9 .................................... 

.................................... Bnppl. Apr 1859 
wD€C1@68..* ...................................... 
#I Apr 1959 -_..----..--..------------------.-------. 
Bnppl. Ang 1858 .................................... 
#8 Dec 1969 ......................................... 
10 Apr 1W ......................................... 
+XI De4 1860 ........................................ 
111 Apr 1961 ........................................ 

........................................ 112Dec 1961 
Buppi. Apr 1962 .................................... 
Buppl. June 1962 ,.,.-.---.--.-------------------.-- 
#la Apr 1962.. ....................................... 
Buppl. June 1962 -.-,-..,-..-..------------.-----.--- 
Buppl. Apr 1962 -.,-.-..-----..--------------.------ 
n 4  ~ e c  1862- ....................................... 
116 Apr 1963 ........................................ 

........................................ 116 Dec 1963 
#I7 Apr 1884 ........................................ 
n8 Dee 1964 ........................................ 

........................................ #I9 Feb 1% 
tdD Dee 1955 ........................................ 
121 Apr 1906 ........................................ 
C22 Juno 1868 ....................................... 
mi Dac 1986 ........................................ 
C11 MBlr 1867 ........................................ 
rUi Oct 1967 ........................................ 
#!B Nov 1Wn ........................................ 
m ~ e b  1 w  ........................................ 
t2S June 1 W  ....................................... 
t28 Aug 1BMI ........................................ 
@O NOV 1968- ....................................... 
e l  Feb 1889 ........................................ 

$12. Mi, 668. CW S11.105. 60 



JESSIE SHORT 973 
870 

Finding.  of Fact 
173. The Secretary of the Interior has refused and hns con- 

tinued to refuse to histribute any income derived from the 
Square portion of the Hoopa Valley Reservation to any 
Indims of the Hoopa Valley Reservation other than those 
who are members of the Hoopa Valley Tribe according to its 
official roll. 

174. In 1958 the Deputy Solicitor of the Department of 
the Interior ruled that "no Indians other than those enrolled 
as members of the Hoopa Tribe of the original 12-mile 
square reservation and their descendants, have rights of 
participation in the communal property on that part of the 
Hoopa Valley Reservation." 65 Dec. Dept. Int. 59,68 (1958). 
Making no reference to the presence of Klamaths on the 
Square, he held that the Hoopas had exercised jurisdiction 
over the Square from earliest times and that their rights were 
vested by 1891. The executive order of that year he held 
to have been merely "an aid to the administration of these 
two separated areas" and as making the former mamath 
River Reservation and the Connecting Strip a part of the 
enlarged Hoopa Valley Reservation only '"technically." 65 
Dec. Dept. Int. a t  63,64. 

The Government docs not in the instant case contend either 
that this opinion has any binding force or that i t  is c o d  
in its facts. The opinion does not reflect the facts set out 
in these findings, primarily the presence of Iuamaths on 
the Square from aboriginal times continuously to 1891 and 
beyond ; moreover, it contains errors of commission and omis- 
sion, among them the impression given throughout that 
the Hoopas were the sole occupants of the Square, from the 
time before the first location of the reservation in Hoopa 
Valley ; that the tribal council on the Sqiiare wns a permanent 
institution from 1916 (65 Dec. Dept. Int. at  62; compare find- 
ings 109-112, mpra) ; the impression given that Chief Clerk 
Hauke's letter of July 17,19lG, was an approving response 
to the council's letter of June 19, 1916 (65 Dec. Dept. Int. 
a t  66; see finding 105, . s u p )  ; and the statement that the 
allotments approved on the Square were submitted by the 
Hoopa Tribal Council (65 Dec. Dept. Int. at  67; cornpare 
findings 86-97, wpra) . 
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UZtimate Finding8 and C m b i o r m  on $he Conzlnon 1 8 ~  

of the Excbive Bighk of tire Hoopas in tb S p m  

175. Under the Act of April 8,1864, authorizing the Presi- 
dent to set apart and locate not more than four reservations 

' 

in California, at  least one to be in the northern district, of 
such size as he found suitable, for the &coommodation of the 
Indians of California, without specification of the tribes 
to be so accommodated, the President had discretion to 
authorize any Indian tribes of California to reside upon 
such reservations as he set apart. No Indian tribe resident 
upon a reservation created under the act could obtain vested 
rights to the exclusion of another p u p  or tribe of Indians 
thereafkr authorized by the President to share in the bene- 
fits of the reservation. Healing v. Jones, 210 F. Supp. 125, 
138, 153, 170 (D. Ariz. 1962), aff'd 373 U.S. 758 (1963) ; 
Bealing v. Jones, 1'74 F. Supp. 211, 216 (D. Ark. 1959); 
Orom N a t h  v. United St&, 81 Ct. C1238,2'78 (1935). 
176. Superintendent Wiley's public notices of A u p t  21, 

1864 and February 18,1865 (findings 13,21, mpra) locating 
the Hoopa Valley Reservation on the tract thereafter called 
the Square, were issued pursuant to the autliority of the act 
of 1864 and subject to Presidential approval and, having 
made no mention of any Indian .tribe, provisionally estab- 
lished the reservation for such Indians or tribes as might be 
settled or reside upon it with Presidential authority. 

No tribe settled upon or residing upon the reservation 
pursuant to the notices could, in view of the grant of dis- 
cretionary authority by the act of 1864 to the President, ob- 
tain vested rights in the Square to the exclusion of another 
group or tribe of Indians thereafter authorized by the Presi- 
dent to share in the benefits of the reservation. 

177. The so-called "treaty" made a t  Hoopa Valley in 1864 
(finding 15, mpra), said to be the source of the Hoopas' 
rights in the Square, is concededly not a binding t m t y  in the 
constitutional sense. An a p m e n t  by an executive officer 
could not foreclose the President's authority under the act 
of 1864 to establish a reservation for such Indims as might 
be settled there with his approval, and thereafter to enlarge 
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the resenration for the common benefit of the Indians of the 
added lmds and of the original reservation. 
178. Any rights to Hoopa Valley given by tho treaty to 

the Hoopas were given equally to other tribes as well, in- 
cluding the Klamaths. The trmty was either made with a 
number of tribes including the Klamaths or the Klarnaths be- 
came antitled to its benefits, in accordance ~ i t h  Section 1, 
Article 1 of its text (finding 15, mpra), when they laid down 
their a m  and lived in peace with the Government, or both. 

179. The Hoopas were not the sole occupants of the Square, 
either in aboriginal times or thereafter. While the H o o p  
Valley was the native territory of the Hoop Indians, there 
were native villages of the Yuroks on the Square, in the 
canyon north of the valley proper, near the junction of the 
Trinity with the Klarnath River, and nearby at a small dis- 
tance from the river. At arbout the time of the aforesaid 
notices by Superintendent Wiley and thereafter, the resi- 
dents of the valley included a t  least Hmpa, Klamath, and 
Redwood or Chilula Indians. 

180. The evidence is abundant that the reservation mas 
intended, from the outset, for the accomodation of numbers 
of tribes of Northern California, including the Hlamaths, 
such as might reside there with Presidential appmvd, and 
that Wiley, hi successor and the officers of the Indian Office 
throughout mognized the rightful prese.ncc on the Square 
of a number of tribes (until the opinion of the Deputy Solici- 
tor, in 1958 (finding 174, supra), approving the action of 
the S e c m  of the Interior complained of in this case). 

181. President Grant's order of June 23,1876, establishing 
the Hoopa Valley Reservation "as one of the Indian reserva- 
tions authorized to be set apart in CaIifornia by act of Con- 
gress approved April 8,1864" (finding 29, supra), established 
the reservation not for any specific tribe or tribes, none hav- 
ing been mentioned in the order, but for such tribes as might 
reside or settle there, then or thereafter, with the approval 
of the President, and the tribes as were then resident upon it 
were subject to further exercise of Presidential authority 
under the act with respect to the reservation. 

182. The residents of the reservation a t  the time of Presi- 
628-142-74--43 
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der Grant's ordor included Hoopas, Iilarnaths, Saiaz and 
Redwoods. Still others (besides bands or sub-groups of 
Hoopas) had been settled there between 1864 and 1876, but 
have not been identified as remaining there in 1876. 
183, President Harrison's order of October 16,1891 (find-, 

ing 33, mpra), &ding the boundaries of the Hoopa 
Valley Reservation to include the former IUamath River 
Reservation and the connecting strip of land between the two 
reservations, was a lawful exercise of the Prwident's "con- 
tinuing authority" under the act of 1864, and Targe dis- 
cretion about exercising it," "to alter and enlarge the 
[reservation] from time to time in the light of experience." 
DonneZZy v. United States, 228 U.S. 243,256-57 (1913). 

The words of the executive order "extended" the "limits" 
of the Hoopa Valley Reservation, "a reservation duly set 
spart for Indian purposes, as one of the Indian reserva- 
tions authorized to be set apart * * * by Act of Congress 
approved April 8, 1864" "so as to include" the Addition, 
with the proviso that tracts to which valid rights had at- 
tached under the laws of the United States were "excluded 
from the reservation as hereby extended." 

The plain and natural effect of the order was to create an 
enlarged reservation in which the Indians of the original 
reservation and the Indians of the added tracts would have 
equal rights in common. Cf. Halbert v. United States, 283 
U.S. 753 (1931) ; Quinaielt v. United States, 102 Ct. C1. 822 
(1945). In  extending the boundaries of the Square to include 
the Addition, peopled by Yurok Indians of Northern Cali- 
fornia, the executive order was patently carrying out the pur- 
pose of the act of 1864 to provide a reservation or reserva- 
tions in the northern district of California for the a m m o -  
dation of the Indian tribes of the region. 

184. An exhaustive study of the background of the execu- 
tive order of 1891 and of the legislative origins of the Act of 
June 17,1892 (27 Stat. 52), providing for allotment and sale 
of the Klamath River Reservation, shows no sign of a plan, 
intention or understanding, executive or Congressional, such 
as is claimed by defendant to have existed, that the executive 
order of 1891 should join the Rlamath River Raservation and 
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the Connecting Strip to the Square for administrative or 
"technical" purposes only--as separate reservations without 
effect on the substantive rights of the Indians of the Square, 
or otherwise than as a single, integfatad reservation in which 
all the Indians of the reservation as enlarged should have 
equal substantive rights. The intention defendant contends 
for is not once articulated in the voluminous history. No fact 
in the history, moreover, supports the assertion that the exec- 
utive order was intended for convenience in dmhistration 
only and without effect on substantive rights. 

185. It quite clearly appears that the intended purpcwe of 
the executive order was to accomplish just such an enlarge- 
ment of the Hoopa Valley RBservation as would bring about 
s single, enlarged, integrated reservation, effective upon sub- 
stantive rights. 

Soon before the issuance of the executive order, the courts 
had held that the Klamath River Reservation had been 
abandoned as a reservation and had accordingly refused to 
punish white traders who entered the reservation area, Also, 
bills were steadily King proposed to Congress for the public 
entry and sale of the lands of the Klamath River Reserva- 
tion. Some of these bills forbade allotment of lands thereon 
to the Indians as their homes and directed the removal of 
the resident Indians to the Hoopa Valley Reservation. The 
Department of the Interior opposed these bills un3ess they 
were amended to permit allotment. The Department had two 
objectives in mind-to allot lands in severalty to the Indians 
of the Klamath River Reservation and of the Connecting 
Strip (together constituting what became the Addition), and 
to expel traders from the Klamath River Reservation, 
Reservation status for the Addition would achieve both 
objectives. Only the incorporation of the Klamath River 
Reservation into an existing reservation would do, for the 
maximum of four reservations authorized by the act of 1864 
had already been cmted. Incorporation of the Klamath 
River Reservation and the Connectillg Strip into the adjoin- 
ing Hoopa Tralley Reservation was the natural solution; it 
had been recommended and considered for yeals before. 

Joinder of the Klamath River Reservation to the Hoopa 
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Valley Reservation for administrative purposes only or for 
lass than all purposes would have jeopardized the achieve- 
ment of the desired objective, in view of the necessity that the 
executive action pass muster with both courts and Co- 
which were both already of the view that Klamath River 

' 

Reservation had been abandoned, for failure of the executive 
to incorporate it into one of the four existing reservations. As 
for the Connecting Strip, it had never had reservation status, 
and it could not get such status by a joinder to the Hoopa 
Valley Reservation "for administrative puposes only" but 
only by an incorporation, for all purposes, into a lawful res- 
ervation. Eo limitation whatsoever was, therefore, intended 
or imposed on the natural legal consequence of the incorpora- 
tion of the Addition into the reservation. 

The intention to affect substantive rights is confirmed by 
the explicit exception, in the text of the executive order (find- 
ing 33, supra), "from the reservation as hereby extended," 
of any tract within the Addition to which valid rights under 
the l am of the United States had already attached. All else 
was to become part and parcel of the Hoopa Valley 
Reservation. 

The materials cited by defendant do not prove, as claimed, 
that Congress understood the executive order otherwise or 
that Congress understood that the reservation was enlarged 
in such B manner as not to affect the common rights of the 
Indians of the enlarged reservation in the comma1 property 
of all parts of the reservation. 

Almost immediately following the executive order, Con- 
gress on June 17, 1892 enacted a bill for the allotment of 
lands on the manlath River Reservation, to be followed 
by the public sale of the remaining land, the proceeds of sale 
to be & fund for the benefit of the I n d i m  of the reservation 
(finding 77, mpm). Bills of this nature had been considered 
for many yertrs on the premise that the Klamath River Reser- 
vation was abandoned (see findings 50-77, supra) ; the pro- 
ponents were not about to make their cause less attractive by 
amending the m e  of the reservation to be sold to call it the 
"former Klamath River Reservation, now part of the Hoopa 
Valley Reservation." Therefore neither the apparent dis- 
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regard in the bill of the effect of thc 1891 executive order on 
the Klamath River Reservation (perhaps in fact an ignor- 
ance of the issuance of the executive order) nor the continued 
existence of the fund of the proceeds of sale for the benefit of 
the Indians of the "Klamath River Reservation" tends to 
show any such Congressional understanding of the executive 
order as defendant conteuds for, or, indeed, a Congressional 
understanding of any kind concerning the executive order. 
The fact is that the act of 1892, the administration over the 
years of the fund cmted  by the act and the more recent legis- 
lative and executive postscript dealings with the "Klamath 
Etiver Reservation" (findings 157-165, supra) were not in- 
tended or understood by their draftsmen and makers to have 
any bearing on the rights of the residents of the Hoopa Val- 
ley Reservation as extended by the 1891 exw~itive order. 
Those men simply did not have the Hoops, Valley Reserva- 
tion in mind (sea finding 77, supra) ; there was no need that 
they should. 

186. The highly complex program for allotments on the 
Hoopa Valley Reservation wlzich extended from about 1890 
to 1930 (findings 78-100, supra), too, shows no trace of such 
a plan, intention or understanding as defendant claims under- 
lay the executive order of 1891. The references to the separate 
parts of the reservation, in the texts of the instructions 
to the allotting agents, were simple matters of convenient 
naming of the three areas of the reservation to be allotted and 
are wholly immaterial to show a division of the reservation 
into sepamte parts for substantive purposes. The restriction 
of allotments on the Lower Klamath Strip to residents of the 
Old Rlamath River Reservation was the requirement of the 
act of 1892 (finding 77, supra), providing for allotments on 
that reservation before public sale, reinforced by the provi- 
sions of the General Allotment Act of 1887 (finding 59, 
mpra). When the question arose of the riglits of Indians of 
the Addition to allotment on the Square, under the executive 
order of 1891, the C!ommissioner in 1933 ruled tl~nt all Indians 
of the reservation, Addition and Sqnnrc, were equally entitled 
to allotment on the Square (finding 96, supra). 

The allotment program mas marked by other administra- 
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tive rulings as well, by high and low ranking officials, con- 
firmatory of plaintiffs' position herein. See findings 101-108, 
mpa. A notable such ruling was made by Chief Clerk Hauke 
in 1916 when he gave the opinion (finding 102, supra) that 
not the Hoopas alone but a number of tribes including the 
Klamaths were entitled to recognition as Indians of the reser- 
mtion and, therefore, to enrollment upon the reservation land, 
ultimately, to allotment. 

187. The facts of the organizations of Indians on the reser- 
vation, prior to the organization of the Hoopa Valley Tribe 
in 1950 to claim exclusive rights to the Square, are incon- 
clusive and therefore immaterial on the issue presented. The 
ad hoe tribal council of 1916 was directed by the Indian Oilice 
to be repmntative of all the tribes on the reservation, in- 
cluding Klam~ths, but in fact the council waa composed of 
residents of the Square and though it contained a Klamath 
among its members unanimously petitioned Washington to 
exclude Klamaths from eligibility to allotment on the Square. 
The tribl council created in 1933 was ordered by one Com- 
missioner to be representative of all the tribes on the reserva- 
tion, but his successor (unknowingly, on the proof here 
made) approved a council representative of the Square only. 
And that council proceeded to exercise jurisdiction, both 
legislative and judicial, over the entire reservation, Square 
and Addition. Though the council was repmntative of the 
Square or the "Hoopa tribe" only, for years at  a time Yuroks 
were its members and chairmen. Even the council's Indian 
judge, who heard cases arising all over the reservation, was a 
Yurok (who had been allotted on the Connecting Strip and 
was a resident of the Square). 

188. Nothing appearing to the contrary, and a great deal 
appearing in support, it is concluded that the effect of the 
executive order ofl89.l. was that all the hdians of the rasPr- 

vation as thereby extended-Addition and Square--got qu id  
riqhts in the enlarged reservatian and thus bhat the &hts of 
Indians of the Addition are equal to those of the Indians of 
the Square, the Hoopa Valley Tribe or any other Indians 
of the reservation. 

189. It follows that defendant acted arbitrarily in recog- 
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nizing only the pemns on the official roll of the Hoopa 
Valley Tribe, whose rules exclude from membership most of 
the Indians of the Addition, as the persosentitbd to th& 
coma fmm the unallotted tnds ta tus  lands on the Square. 
6uch of the plaintiffs as are found herein to be Indians of the 
reservation will become entitled to share in the income from 
the entire reservation, including the Square, equally with all 
other such Indians, including the Indians of the Square, 

Finding8 m the Individuul Pkintiff8 

190. The data in this finding were used in determining 
whether the residences and birthplaces of the individual 
plaintiffs were on or off the reservation. The data did not 
clarify all the mses and in the furtl~er proceedings i t  shot~ld 
be made clearly to appear whether birthplaces and residences 
are located on or off the reservation. 

Villages of the reservation are : 
Lower Xlamath Strip: 

Requa or Rekwoi 
Klamath 
Hoppaw or Hopau 
Waukel or Wohkel 
Scaath 
Turwar or Terwer 
Starwein Flat 
Suppur, Serper or Surpur 

oonnecting Strip: 
Johnson's Village or Wautsck 
Cautep or Kotep 
Pecvan or P a h n  
Yocktar or Yoclrta-Donley's Prairie 
Schragoine or Surgone, Seragoine, Sregon 
Mettah or Meta 
Natzhka or Natchko 
Moreck or Murel; 
Cappell or Kepel 
Waase or Waasa or Whusi 
Mareep or Merip 
Kanick or Kenek 
W m k ,  Wahsek or Waseek 
Martins Ferry 
Weitchpec, Wetchpdt or Weitspus 
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The S p r e :  

Northern Part : Pectah, Pactaw or Pektul 
Valley : 

Norton Ranch 
Mescat, Mascat, Miskut or Meskut Village 
Soctish Ranch 
Takinitlding Village, Hostler or Hosler 
Tsewenalding or Senalton Village 
Matilton or Medilding Village 
Kentuck or IIowunlrut Village 
Campbell Ranch 
Tishtangtxtang or Djishbgading Village 
Bennets Ranch 
Spencers Ranch 
Jackson Ranch 

191. Jessie Dorothy B&toZ AZameda. Born 1918; blood 
Indian (l/z Yurok, % Hoopa). Born on the Connecting Strip 
and schooled there and on the Square. Has lived on the 
Square full time since 1928. Listed in the reservation censuses 
from 1919 to 1940, the year of the last complete census. (En- 
titled to recover as an Indian of the reservation.) 
192. Louisa D m d  Wilder Anzes. Born 1889; y2 blood 

Indian (% Hoopa, 1/4 Yurok) . Born on the Connecting Strip 
~ n d  schooled there and on the Square. Lived off the m r v a -  
tion from the time she first married, at a date which does 
not appear, to 1964. Has lived on the reservation since then. 
Was allotted on the Connecting Strip and was l i d  in all 
censuses from 1910 to 1940. (Entitled to recover as an In- 
dian of the re-servation.) 
193. Rethema Billy Peters Pollock Barber. Born 1913; 

full-blooded Indian (Yurok). Born on the Squnre and lived 
there until she was 8, when she moved with her family to her 
grandmother's allotment on the Connecting Strip. Lived on 
the Connecting Strip to a date later than 1922, lived on the 
Square between 1936 and 1039, and now lives on the Connect- 
ing Strip. Sho has held an assignment of land on the Square, 
later transferred to her daughter, and was listed in the cen- 
suses from 1914 to 1940. (Entitled to recover as an Indian of 
the reservation.) 

194. Lulu Smith Donnelly. Born 1883 ; full-blooded Indian 
(Yurok) . Born on the Connecting Strip and lived there until 
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1966. Since then has lived off the reservation. Allotted on 
the Connecting Strip and listed in the cenrmses from 1910 to 
1940. (Entitled to recover as an Indian of the reservation.) 
195. Frank A. DonZey, also known as Frank Douglas. Born . 

1891 ; % blood Indian (Yurok) . Born on the Connecting Strip 
and lived there for 50 years. Now lives on the Lower Klaxnath 
Strip. Allotted on the Connecting Strip. Listed in the cen- 
suses for 1894,1900, and from 1910 to 1940. (Entitled to re- 
cover as an Indian of the reservation.) 
196. Ollie Roberts Sorrel2 Fose*. Born 1921 : full-blooded 

Indian (7/g Yurok, Y8 Hoopa). Born on the ckmnecting Strip, 
lived there and schooled there and on the Square. Has lived 
on the Lower Klamth Strip and on the Connecting Strip. 
She was listed on the censuses from 1921 to 1940. (Entitled to 
recover as an Indian of the reservation.) 
197. EUa Steve Hostler Johnson. Born 1900; fdl-blooded 

Indian (Yurok). Born on the Connecting Strip. Lived on the 
Square from 1916 to 1933 and thereafter on the Connecting 
Strip. She selected lands on the Square; the selection was later 
transferred to one of her sons. Two of her sons and her hus- 
band were aIlotted lands on the Square. She was listed on the 
censuses in 1900 and from 1910 to 1940. (Entitled to rttcover 
RE an Indian of the reservation.) 

198. Zenrietta Vilma Mmten Lewis. Born 1942; a/B blood 
Indian (Yurok). Born off the reservation. Her father was 
j/4 Indian (Yurok) and her mother was 100% Yurok, a 
native of the Connecting Strip. The plaintiff was born after 
the last complete census. Both her parents were listed on the 
censuses from 1920 to 1940. Schooled on the reservation. Has 
lived 'Lmost of her life', on the Connecting Strip. (Case to 
be retried because of the inconclusive nature of the data. New 
briefs should discuss the effect of birth off the reservation as 
affecting status, and the facts as to duration of residence off 
the reservation, and their significance.) 
199. LteweUyn Markwusaen. Born in 1932; s/Q blood Indian 

(l/i Yurok, j/4 Karok). Born on the Square and lived there 
as an infant. From the age of 4 in 1936 until 1961 he lived 
an his mother's assignment on the Square. Since then he 
bas lived on the Connecting Strip. He was omitted from the 
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censuses because his mother had never been listed. Eis 
mother was on her application enrolled as an Indian of the 
mrvation in 1936 and was thereaftm listed. (Entitled to 
recover as an Indian of the reservation.) 

200. There8a Billy MitcheZZ. Born 1891; full-bloaded ' 

Indian (Yurok) . Born on the Connecting Strip, lived on the 
Square as a child and since then has lived, for more than 50 
years, on the Cunnecting Strip, where she was allotted. Listed 
in the censuses in 1900 and from 1910 to 1940. (Entitled to 
recover as an Indian of the reservation.) 

201. George McCovey, ST. Born 1917; a/4 blood Indian 
(Yurok). Born and schooled on the Connecting Strip. Lived 
on the Square from the time he was married in 1937 to 1969, 
when he returned to the Connecting Strip where he now lives. 
Listed in the censuses from 1918 to 1940. (Entitled to re- 
cover as an Indian of the reservation.) 

202. N y r t b  Smoker McCmey. Born in 1899 ; full-blooded 
Indian (Yurok). Born on the Connecting Strip and schooled 
there, on the Square and elsewhere. Lived on her grand- 
mother's allotment on the Lower Klamath Strip from 1919 
to 1964 and then moved to IClamath Glen, apparently also on 
the Lower Klamath Strip. She was listed on the censuses in 
1900 and from 1910 to 1940. (Entitled to recover as an Indian 
of the reservation.) 

203. Sadie done8 McCouey. Born 1891; full-blooded 
Indian (Yurok). Born on the Connecting Strip and lived 
there. Schooled there and on the Square. Has lived with her 
husband on his allotment on the Connecting Strip since her 
marriage in 1915. Has been listed on the censwes from 1915 
to 1940. (Entitled to recover as an Indian of the reservation.) 

204. A n t m  Obie. Born 1890; full-blooded Indian 
(Yurok) . Born on the Connecting Strip where he lived until 
1964 and where he was allotted. In 1964 he moved to Hoops 
where he now lives. Listed in the censuses in 1900 and from 
1910 to 1940. (Entitled to recover as an Indian of the 
reservation.) 

205. Brick William Pearson, Jr. Born 1931; s/B bIood In- 
dian (Yurok). Born in Lassen County, California of parents 
one of whom was a non-Indian and the other a s/4 Indian 
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(Yurok) native of the Square. He came to the Square at the 
age of 2, in 1933, a d  lived on land assigned to his mother 
in 1935. Moved in 1937 to a t& on the Square bought by his 
mother. Ras lived on the Sqwre since, except for military 
service between 1949 and 1951. He was listed on the 1940 
oensus. (Case to be retried because of the inconclusive nature 
of the data. New briefs should discuss the effect of birth off 
the reservation as affecting status.) 

206. F~ances dames Roberts. Born 1898; full-blooded In- 
dian (% Yurok, 3/a  Hoopa). Born on the Connecting Strip 
and has lived on the Square., the Connecting Strip, and the 
Lower Klamath Strip. Listed on the censuses for 1900 and 
from 1910 to 1940. (Entitled to recover as an Indian of the 
reservation.) 

207. Josephine Cooper Robinson Rogers LwEingtwn Robin- 
son. Born 1896; s/4 blood Indian (1h Yurok, % Wint'tm). 
Born on the Square and lived on the Connecting Strip (ex- 
cept for a L'short time" during her marriage) until 1959 when, 
apparently, she moved to Eureka, off the reservation. She 
had been omitted from the census and successfully applied 
for enrollment in 1933, whereupon she was able to accept an 
assignment on the Connecting Strip. She was listed on the 
censuses from 1934 to 1940. (Entitled to recover as an Indian 
of the reservation.) 

208. AZta Mae Kane Rogers. Born 1933 ; full-blooded In- 
dian ($ Yurok, r/i Paiute). Born on the Square and lived 
there and on the Connecting Strip until 1939 when she moved 
to her father's reservation, the Bishop Indian Reservation. 
In  1953 she married and, with her husband, moved to the 
Connecting Strip and lived there until about 1966 when she 
and her husband moved to Bishop, California. Occasionally 
visits her cabin on the reservation. She was listed on the cen- 
suses from 1933-1940. (Case to be retried because of the in- 
concIusive nature of the data. New briefs should discuss 
whether claimant has dual tl.iba1 status and, if so, the effect 
on the issue in the case.) 
M9. Florence Gensaw C ~ e e n  Shnughncss?y. nor11 190% I;$ 

blood Indian (Yurok). Bonl on the Lower Klamath Strip 
l~nd has lived there for 60 years except for "intrtrmittent" p- 
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riods of residence in the Humboldt Bay Bsea, Listed in the 
censuses 1910 through 1940. (Entitled to recover as an Indian 
of the ~rVat i0n. ) -  
210. de8sie QW McCoy Short. Born 1905 ;xh b7ood Indian 

(3/a Hoopa, 3/a Yurok). Born on the Connecth Strip and' 
lived there as a child a d  after schooling at Hoopa. Presently 
resides off the reservation. L W  on the csnsuses 1910 through 
1940. (Entitled to recover as an Indian of the reservation.) 

211. Sam Smker. Born 1904; s/4 blood Indian (Yurok). 
Born on the Square and schooled there and on the Lower 
Klamath Strip. Has lived on the Square from 1914 to the 
present. He received a tract of land by assignment in 1935. 
Listed on the censuses 1910 through 1918. He was thereafter 
omitted until his application for enrollment was made and 
approved in 1932. Thereafter he was again listed, from 1932 
through 1940. (Entitled to recover as an Indian of the 
~ r v a t i o n .  ) 
212. Etzbood Theodore Swamon. Born 1926; % blood 

Indian (Hoopa). Born off the reservation. Lived part time 
with his grandmother at Hoopa from the time he rn 8. At 
an unstated time his family moved to Hoopa and he com- 
pleted grade and high school there; in that period he par- 
ticipated in Hoopa tribal ceremonial dances. He lived on the 
reservation until his military service; thereafter lived at his 
birthplace off the reservation. He inherited interests in three 
allotments on the reservation and sold them. (Case to be 
retried because of the inconclusive nature of the data, Xew 
briefs should discuss the effect of birth off the reservation as 
affecting status.) 
213. Oscar Lawrence Taybr. Born 1908; half-blood In- 

dian (Yurok). Born on the Lower E lmath  Strip, schooled 
there and at Hoopa. Since then has lived on the Lower Kla- 
math Strip and for a time on the Connecting Strip, except 
when he was working off the reservation. L W  on the census 
rolls from 1910 to 1940. (Entitled to recover as an Indian 
of the reservation.) 

2l4. Harry D. T h  WilZiam.8. Born 1924; half-blood 
Indian (Yurok). Born on the Lower Klamath Strip and 
lived there through high school until 1941 when he moved to 
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the San Francisco area where he took universitv extension 
courses. Spends weekends and vamtions with & family on 
the reservation. Listed on the censuses 1930 through 1940. 
(Entitled to recover as an Indian of the reservation.) 

215. Christopher Y m g .  Born 1897; half-Indian (Yurok) . 
Born on the Connecting Strip and has lived there all his life. 
Presently lives there. Listed in the cmsu8es 1900 and 1910 
through 1940. (Entitled to m v e r  as an Indian of the 
reservation.) 
2l6. Laura Mareep Sam Biny Young. Born 1891; full- 

blooded Indian (Yurok). Born and has lived on the reserva- 
tion all her life, except while attending an Indian school. 
Listed on the censuses in 1900 and 1910 through 1940. (En- 
titled to recover as an Indian of the reservation.) 

Ultimate Finding8 and CmZuaion8 on the Idividzlal l%&na 

217. Plaintiffs Louisa Dowd Wilder Ames, Jessie Dorothy 
Bristol Alameda, Retllema Billy Peters Pollock Barber, Lulu 
Smith Donnelly, Frank A. Donley, Ollie Roberts Sorrell 
Foseide, Ella Steve Hostler Johnson, Llewellyn Markussen, 
Theresa Billy Mitchell, George McCovey, Sr., Myrtle Smoker 
McCovey, Sadie Jones McCovey, Antone Obie, Frances James 
Roberts, Josephine Cooper Robinson Rogers Ludington 
Robinson, Florence Gensaw Green Shaughnessy, Jessie 
Quinn McCoy Short, Sam Smoker, Oscar Lawrence Taylor, 
Harry D. Timm Williams, Christopher Young, and Laura 
Mareep Sam Billy Young are entitled to recover,ss Indians 
qf the Hoopa Valley Reservation, an aliquot share in - ~ e  
revenues of the un~&lotted trust-status-lands of the entire 
m+%rvation, in an amount to be determined in proceedings 
under rule 131 (c), the amount of recovery to be determined 
following trial of the claims of the remaining plaintiffs. 

218 The claims of plaintiffs Henrietta Wilma blasten 
Lewis, Erick William Pearson, Jr., Alta Mae Rane Rogers 
and Elwood Theodora Smanson are set down for retrial. 

CONCLUBION OF LBW 

The court adopts and makes part of its judgment the fore- 
going findings of fact and ultimate findings and conclu- 
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sions. Certain of the plaintiffs are entitled to recover in 
amounts to be determined under Rule 131 (c) , and the claims 
of the otl~ers are set do- for retrial in inrdance with the 
opinion, The case is remanded to the $rial judge for further 
P-. 


