UNITED STATES v. KAGAMA, 373

Cpinion of. the Court,

UNITED STATES v. KAGAMA & Another, Indians.

CERTIFICATE OF DIVISION IN u.LflIl;ION FROM THE CIRCUIT COD’R’L" or
IHE UNITED STATES FOR THE DISTRICT OF CALIFORNIA,

* Argued March 8, 1886, ~Declded Muy 30, 1685,

‘I_Hie' ninth seetion of the Indian Appropriation Act of March 3, 1865, 23 mtar.

883, is valid and constitutional in both its branches; namely, that which
gives jurisdiction o the courts of the Territories of the erimes named (mur- )
‘der, manslanghier, xape, asgault- with intent to kill, arson, burglary, and
lareeny), cnmzm‘f:t,ed'by Indians within the Territories, and that which
- gives jurisdiction in like cases to courts of the United States for the same
. crimes committed on an Indisn reservation within a State of the Union,
‘Whils the Government of the United States has recognized in the Indian
" tribes heretofore a state of semi-independence and pupilage, it hss the right -
.- and authority, instead of controlling them by treaties, to govern them by
acts of Congress : they being within the geographical limit of the United
Btates, and being necessarily subject to the laws which Congress may
enaet for their protection and for the protestion of the people with whom
they come in contact. - i
The States have no such power over them a3 long as they maintain their

. iribal relations, . . : . .
The Indisos ows no zllegiance to a State within which their reservation ma;
ba esteblished, and the State gives them no protection.

"The case is stated in the opinion of the court.
Mr. Solicttor General for plaiptiff in error.
My, Joseph D. Redding for defendants in error.

- Mr. Josmior Mirrer delivered the opinion of tne court.

- The case is brought here by certificate of division of opinion
between the Circuit Judge and the District Judge holding the
Circuit Court of the United States for District of California.

The questions certified arise on-a demurrer to an indictment
against two Indians for murder committed on the Indian res-
ervation ‘of Hoopa Valley, in the'State of California, the per-
son murdered being also an Indian of said reservation.

Thongh' there are six questions certified as the subject of
difference, the point of them all is well set out in the third
and sixth, which are as follows: :
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3. Whether the provisions of said section 9, (of the act of
Congress of March 3, 1883,) making it a crime for one Indian to
commit murder upon another Indian, npon an Indian reserva-
tion situated wholly within the limits of a State of the Union,
and making such Indian so committing the crime of murder
within and upon such Indian reservation ‘subject to the same
laws’ and subject to be ‘tried in the same courts, and in the
same manuer, and sabject to the same penalties as are all other
persons’ committing ‘the crime of murder ¢within the exclu-
sive jurisdiction of the United States,’ is a constitutional and
valid law of the United States?” : o
6. ‘Whether the courts of the United States have jurisdic-
tion or authority to try and punish an Indian belonging to an
Indian tribe for committing the crime of murder upon another
Indian belonging to the same Indian tribe, both sustaining the
sual tribal relations, said erime baving been committed upon
an Indian reservation made and set apart for the use of the
Indian tribe to which said Indians both belong ?”

The indictment sets out in two counts that Kagama, alias
Pactah Billy, an Indian, murdered Iyouse, alias Tke, another
Indian, at Humboldt County, in the State of California, within
the limits of the Hoopa Valley Reservation, and it charges Ma-
hawaha, alias Ben, also an Indian, with aiding and abetting in
the murder. o S

The law referred to in the certificate is the last section of the
Indian appropriation act of that year, and is as follows: .

“§ 9. That immediately upon and after the date of the pas-
sage of this act all Indians committing against the person or
property of another Indian or other person any of the follow-
ing crimes, namely, murder, manslaughter, rape, assault with in-
tent to kill, arson, burglary and larceny, within any Territory
‘of the United States; and either within or without the Indian
reservation, shall be subject therefor to the laws of said Terri:
tory relating to said crimes, and shall be tried therefor in the
same courts and in the same manner, and shall be subject to
the same penalties, as are all other persons charged with the
commission of the said crimes, respectively ; and the said courts
are hereby given jurisdiction in all such cases; and all such In-
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dians committing any of the above crimes against the person
or property of another Tndian or other person, within the boun-
daries of any State of the United States, and within the limits
of any Indian reservation, shall be subject to the same laws,
tried in the same courts and in the same manner, and subject
{0 the same penalties, as are all other persons committing any
of the above crimes within the exclusive jurisdietion of the
United States.” 23 Stat. ch. 341, 362; § 9, 385.

The above enactment is clearly separable into two distinct
definitions of the conditions under which Indians may be pun-
jshed for the same crimes as defined by the common law. The
firsh of these is where the offence is committed within the lim-
its of a territorial government, whether on or off an Indian
reservation.  In this class of cases the Indian charged with the
crime shall be judged by the laws of the Territory on that sub-
ject, and tried by its courts. This proposition itself is new in
legislation of Congress, which has heretofore only undertaken
to punish an Indian who sustains the usual relation to his tribe,
and who commits the offence in the Indian country, or oh an
Tndian reservation, in exceptional cases; as where the offence
was against the person or property of a white man, or was some
violation of the trade and intercourse regulations imposed by

. Congress on the Indian tribes. Tt is new, becanse it now pro-
poses to punish these offences when they are comuitted by one
Tndian on the person or property of another,

The second is where the offence is committed by one Indian

against the person or property of another, within the limits of
g State of the Union, but on an Indian reservation. In this
case, of which the State and its tribunals would have jurisdic-
tion if the offence was committed by a white man outside an
Indian reservation, the courts of the United States are to exer-
. cise jurisdiction as if the offence had been committed ab some
place within the exclusive jurisdiction of the United States. The
first clause subjects all Indians guilty of these crimes committed
within the limits of &' Territory, to the laws of that Territory,
and to its courts for trial. The second, which applies solely to
‘offences by Indians which are committed within the limits of
2 State and the limits of a reservation, subjects the offenders
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to the laws of the United States passed for the government of
places under the exclusive jurisdiction of those laws, and to
trial by the courts of the United States. Thisis a still further
advance, as asserting this jurisdiction over the Indians within
the limits of the States of the Union. - e

Although the offence charged in-this indictment was com-
mitted within a State and not within a Territory, the consid-
erations which are necessary to a solution of the problem in
regard to the one must in a large degree affect the other.

The Constitution of the United States is almost silent in re-
gard to the relations of the government which was established
by it to the numerous tribes of Indians within its borders,

“In declaring the basis on which representation in the lower
branch of the Congress and direct taxation should be appor-
tioned, it was fixed that it should be according to numbers,
exchuding Indians not taxed, which, of course, excluded nearly
all of that race, but which meant that if there were such within
a State as were taxed to support the government, they should
be counted for representation, and in the compatation for direct
taxes levied by the United States. This expression, excluding
Indians not taxed, is found in the XIVth amendment, where
it deals with the same subject under the new conditions pro-
duced by the emancipation of the slaves. Neither of these

. shed much light on the power of Congress over the Indians in
their existence as tribes, distinct from the ordinary citizens of
a State or Territory. » - ey e T
- The mention of Indians in the Constitution which has re-
ceived most attention is that found in the clause which gives
Congress “power to regulate commerce with foreign nations
and among the several States, and with the Indian tribes.”

This clause is relied on in the argument’in the present case,
the proposition being that the statute under consideration is a

" regulation of commerce with the Indian tribes. But we think

it would be a very strained construction of this clause, that a

system of criminal laws for Indians living peaceably in their
reservations, which left out the entire code of trade and inter-
course laws justly enacted under that provision, and established
punishments for the commonlaw crimes of murder, man-
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slaughter, arson, burglary, larceny, and the like, without any
reference to their relation to any kind of commerce, was
anthorized by the grant of power to regulate commeree with the
Indian tribes. While we are not able to see, in either of these
clauses of the Constitution and its amendments, any delegation
of power to enach a code.of criminal law for the punishment
of the worst class of crimes known to civilized life when com-
nitted by Indians, there is a suggestion in the manner in which
the Indian tribes are introduced into that clause, which may
have a bearing on the subject before us. The commerce with
- foreign nations is distinctly stated as submitted to the control
of Congress. Were the Indian tribes foreign nations? If so,
they came within the first-of the three classes of commerce
mentioned, and did not need to be repeated as Indian tribes.
Were they nations, in the minds of the framers of the Consti-
tution? - If so, the natural phrase would have been *foreign
nations and Indian nations,” or, in the terseness of language
uniformly used by the framers of the instrument, it would
naturally have been “foreign and Indian nations.” Andsoin’
the case of The Cherokee Nation v. The State of Georgia, 5 Pet.
1, 20, brought in the Supreme Court of the United States, under
the declaration that the judicial power extends to suits between -
a State and foreign States, and giving to the Supreme Cotrt
original jurisdiction where a State is a party, it was conceded
that Georgia as a State came within the clause, but held that
the Cherokees were not a State or nation within the meaning
of the Constitution, so as to be able to maintain the suit.

But these Indians are within the geographical limits of the
‘United States. The soil and the people within these limits are
under the political control of the Government of the United
States, or of the States of the Union. There exist within the
broad domain of sovereignty but these two. There may be cities,
counties, and other organized bodies with limited. legislative
functions, but they are all derived from, or exist in, sabordina-
tion to one or the other of these. The territorial governments
" owe all their powers to the statutes of the United States con-
ferring on them the powers which they exercise, and which
are liable to be withdrawn, modified, or repealed at any time
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by Congress. What authority the State governments may
have to enact criminal laws for the Indians will be presently
considered. But this power of Congress to organize territorial
governments, and make laws for their inbabitants, arises not so
much from the clause in the Constitution in regard to disposing
of -and making rules and regulations concerning the Territory
and other property of the United States, as from the owner-
_ship of the country in which the Territories are, and the right
of exclusive sovereignty which must exist in the National
Government, and can be found nowhere else.. Huwrphy .
Bamsey, 114 U. 8. 15, 44. R S
- In the case of American Ins. Ov. v. Canter,1 Pet. 511, 542,
in“which the condition of the people of Florida, then under a
territorial government, was under consideration, Marshall, Chief
Justice, said: « Perhaps the power of governing a Territory
belonging to the United States, which bas not, by becoming a
State, acquired the means of self-government, may result neces-
sarily from the fact that it is not within the jurisdiction of any
particular State, and is within the power and jurisdiction of
the United States. The right to govern may be the inevitable
‘consequence of the right to acquire Territory. ‘Whichever may
- be the source whence the power is derived, the possession of it
is unquestioned.” . - B R APE
" In the case of the United States v. Rogers, 4 How. 567, 572,
where a white man pleaded in abatement to an indictment for
‘murder committed in the country of the Cherokee Indians, that.
he had been adopted by and become a member of the Cherokee
-tribe, Chief Justice Taney said: “The country in which the
" erime is charged to have been committed is a part of the terri-
tory of the United States, and not within the limits of any par-
ticular State. It is true it is occupied by the Cherokee Indians.
But it has been assigned to them by the United States as a
-place of domicil for the tribe and they hold with the assent of
‘the United States, and under their authority.” After referring
‘to the policy of the European nations and the United States
il asserting dominion over all the country discovered by them,
and the justice of this course, he adds: “ But had it been other-
“wise, and were the right and the propriety of exercising this
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power now open to question, yet it is a question for the law-
making and political departments of the government, and not+
for the judicial. Tt is our duty to expound and execute thelaw
as we find it, and we think it too firmly and clearly established
to admit of dispute, that the Indian tribes, residing within the
territorial limits of the United States, are subject to their
authority, and when the country occupied by one of them is
niot within the limits of one of the States, Congress may by law
punish. any offence committed there, no matter whether the
_ offender be a white man or an Indian.” ' ' Lo
The Indian reservation in the case before us is land bought
by the United States from Mexico by the treaty of Guada-
loupe Hidalgo, and the whole of California, with the allegiance
of its inhabitants, many of whom were Indians, was transferred
by that treaty to the United States. ‘ :
" “The relation of the Indian tribes living within the borders
of the United States, both before and since the Revolution, to -
the people of the United States has always been an anomalous -
one and of a complex character. -
Following the policy of the European governments in the
discovery of America towards the Indians who were found
here, the colonies before the Revolution and the States and the
United_States since, have recognized in the Indians a posses-
sory right to the soil over which they roamed and hunted and
established occasional villages. But they asserted an ultimate
title in the land itself, by which the Indian tribes were forbid-
den to sell or transfer it to other nations or peoples without
the consent of this paramount authority. When a tribe wished
to dispose of its land, or any part of it, or the State or the
United States wished to purchase it, a treaty with the tribe
was the only mode in which this could be done. The United
States recognized no right in private persons, or in other na-
tions, to miake such a purchase by treaty or otherwise. With
the Indians themselves these relations are equally difficult to
define. They were,and always have been, regarded as having
a semi-independent position when they preserved their tribal
relations ; not as States, not as nations, not as possessed of the
full attributes of sovereignty, but as a separate people, with
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the power of regulating their internal and social relations, and
thus far not brought under the laws of the Umon or of the
State within whose limits they resided.
: Perhaps the best statement of their position is found in the
two opinions of this court by Chief Justice Marshall in the ease
of the Cherokee Nation v. Georgia, 5 Pet. 1, and in the case of
Worcester v. State of G'eorgza 6 Pet. 515, 536. These opinions
are exhaustive; and in the separate opinion of Mr. -Justice
Baldwin, in the former, is a very valuable resnmé of the treaties
and statutes concerning the Indian t;r*be; prevxous to and ém'*
ing the confederation. =~ - R
In the first of the above cases it tas held that these trxb&, were

neither States nor nations, had only some of the attributes of
- sovereignty, and could not be so far recognized in that capa-
city as to sustain a suit in the Supreme Court of the United.
States. In ‘the second case it was said that they were not sub-
~ jeet to the jurisdiction asserted over them by the State of
Georgia, which, because they were within its limits, where
they had been for ages, had attempted to extend her laws and
the jurisdiction of her courts over them. .

- In the opinions in these cases they are spoken of as © wards
of the nation,” “pupils,” as local dependent communities. In
“this spirit the United States has conducted its relations to them
from its organization to this time. But, after an experience of
a hundred years of the treaty-making system of government,
Congress has determined upon a new departure—-'to govern
‘them by acts of Congress. This is seen in the act of March 3,
1871, embodied in § ‘7079 of the Revised Statutes:

¢ “No Indian mnation or tribe, within the territory of the
United States shall be acknowledged or recognized as an inde-
pendent nation, tribe, or power, with whom the United States -
may contract by treaty; but no obligation of any treaty law-
fully made and ratified with any such Indian nation or tribe
prior to March third, eighteen hundred and seventv one, shall
be hereby mvahdated or impaired.” ~

> The case of Crow Dog, 109 U. 8. 556, in thch an agreo
ment with the Sioux Indians, ratified by an act of Congress,
was supposed to extend over them the laws of the United
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States and the gurxsdxctxon of "its courts, cm‘ermﬂ' murder and
other grave crimes, shows the purpose of Concrress in this new
departure. The decision in that case admits that if the inten-
tion of Congress had been to punish, by the United States
courts, the murder of one Indian by another, the law would
have been valid.” But the court could not see, in the agree-
ment with the Indians sarctioned by Congress, a purpose to
repeal § 2146 of the Revised Statutes, which expressly excludes
from that jurisdiction the case of a crime committed by one
Indian against another in the Indian country. - The passage of
the act now under consideration was designed to remove that
objection, and to go further by including sach crimes on Yeser-
vations lying within a State.

Is this latter fact a fatal objection to- the lawv? The statute
itself contains no express limitation upon the powers of a State
or the jurisdiction of its courts. If there be any limitation in
either of these, it grows out of the implication arising from the
fact that Congress has defined a crime committed within the’
State, and made it punishable in the courts of the United
States. But Congress Aas done this, and cando it, with regard
to all offences relating to matters to which the Federal author-
ity extends. Does that authority extend to this case?

It will be seen at once that the nature of the offence
(murder) is one which in almost all eases of its commission is
punishable by the laws of the States, and within the jurisdiction
of their courts. The distinction is claimed to be that the
offence under the statute is committed by an Indian, that it is
committed on a reservation set apart within the State for resi-
dence of the tribe of Indians by the United States, and the .
fair inference is that the offending Indian shall belong to that
or some other tribe. ' It does not m’serfere with the process of
the State courts within the reservation, nor with the opera-
tion of State laws upon white people found there. Its effect
is confined to the acts of an Indian of some tribe, of a crim- -
inal character, commxtted within the limits of the reserva-
tion.

It seems to us that this is Wn:hm the competency of Con~
gress. These Indian tribes are the wards of the nation. They
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are communities dependent on the United States, Dependent
largely for their daily food. Dependent for their political
' rights. They owe no allegiance to the States, and receive from
them no protection. Because of the local ill feeling, the
people of the States where they are found are often their
deadliest enemies, From their very weakness and helplessness,
s0 largely due to the course of dealing of the Federal Gov-
ernment with them and the treaties in which it has been
promised, there arises the duty of protection, and with it the
power. This has always been recoguized by the Execotive
and by Congress, and by this court, whenever the question has
arisen. e S Coe ~ :
In the case of Worcester v. The Stute of Georgia, above
cited, it was held that, though the Indians had by treaty sold
their land within that State, and agreed to remove away,
which they had failed to do, the State could not, while they
remained on those lands, extend its laws, criminal and eivil,
over the tribes; that the duty and power to compel their re-
- moval was in the United States, and the tribe was under their
protection, and could not be subjected to the laws of the State
and the process of its courts. : ‘
~ The same thing was decided in the case of Fellows v. Black-
smith & Others, 19 How. 366. In this case, also, the Indians
had sold their lands under -supervision of the States of Massa-
-. chusetts and of New York, and had agreed to remove within a
given time. When the time came a suit to recover some of
the land was brought in the Supreme Court of New York,
~which gave judgment for the plaintiff. But this court held;
on writ of error, that the State could not enforce this removal,
but the duty and the power to do so was in the United States.
See also the case of the Kunsus Indians, 5 Wall. 737; New
York Indians, 5 Wall. 761. : ,

The power of the General Government over these remnants
of a race once powerful, now weak and diminished in numbers,
is necessary to their protection, as well as to the safety of those
among whom they dwell. It must exist in that government,
because it never has existed anywhere else, because the theatre
of its exercise is within the geographical limits of the United
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States, because it has never been denied, and because it alone
can enforce its laws on all the tribes.

We answer the questions propounded to us, that the 9th sec-
tion of the act of March, 1885, is a valid law in both its
branches, ond that the Circuit Court of the United States
Jor the District of California has jurisdiction of the
offence charged in the indictment in this case. :

FRANCIS & Others ». FLINN,

APPEAYL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

Argned April 20, 1886, Decided May 19, 155,

A bill in equity which alleges that complainant, a citizen of Florida, is part
owner with other parties named, citizens of Louisians, of a steam pilot-boat,
"on which are employed branch pilots duly licensed; that respondents had
conlederated together to destroy said business and property by publications
in newspapers, by instituting suits, by seeking injunetions, and in divers
other ways; and that they had agreed together not to do business as branch
pilots with any persons other than those included in the “confederation ”
~and which prays fora perpefual injunction to restrain the defendant from
interfering with the rights of the complainant, his pilot-boat and his busi-
. mess—Tfurnishes no ground for the interposition of a court of equity, as
complainant has adequate remedies at law for each and all the acts com-. -
plained of,
This was a suit in equity to restrain the defendants [appel-
lants in this court] from doing certain things charged against.
them intended to injure the plaintiff, and destroy his property

and business. The bill alleged that he was a citizen of Florida,
and brought the bill against Richard Francis, individaally and

 as agent for others, and W. T. Levine and thirty-seven others;

who were named, 'and who were citizens of Louisiana. It set,
forth that he was one eighth owner of the steam pilot-boat
Mary Lee, 3 decked vessel of over fifty tons burden; that his
interest exceeded the value of $5000; that she was built, and
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