304 OsBorN 2. U, S. ET AL, [‘(“},fof Ol

. Reporters® statement of the case, p
named above. The principles governing ‘here can not be d'
criminated from the adjudicated cases. ,
The opinion of the court is that claimant is entltled ‘+
recover of and from the defendants the difference. betwee
the sea pay and shore pay of his grade the sum of $176.9
for which judgment will be entered. o

ARCHIBALD P. OSBORN v. THE UNITED STATES
AND THE HOOPA INDIANS ET A_L

[Indian Depredations, 1857. Dec1ded March 21, 1898 ]
. On the Proofs.

Tle claimantprior to 1867 enters upon a tract of unsurveyed land in Frumy
boldt County, Cal., and erects a dwelling and outhouse fro T
timber cut on the pubuc domaiu, and plants a crop of corn... In;
dians burn his buildings and destroy his crop. ’ '

I. The Hoopa, Indians in California were in amity Wlth the Umted
States on the 17th day of June, 1867.

II. Where a person occupies the public domain and builds thereon from
material obtained therefrom he will not be regarded as a trespus--
ser. Such entries are recognized Ly et June 2, 1862 (12 Sta.t L.
413) and other statutes.

III. Under the Indian indemnity acts property and improvements placed:
upon the public domain and destroyed Ly Indians are properly
the subject of compensation.

IV. In determining the value, sicht should not le lost of the fact thaé
' the materials were taken from the public land, aud that the im-
provements destroyed represented merely the claimant’s lablorﬁ.ﬁ;

The Reporters’ statement of the case:

The following are the facts of the case as found by the
court:

1. At the tlme of the depredation neremafter sta.ted the
claimant was a citizen of the United States and a resident of
the State of California, where he now resides. .

IL. On or about the 17th day of June, 1867, in Hmuboldt
County, State of California, Indians belongng_ to the Hoopa
tribe or band, and other Indians whose tribal relations.or iden-
tity are not established to the satisfaction of the court, took
or destroyed prdﬁ@i‘ty consisting of a dwe]lm« house, ouf-
house, household and kitchen furniture, and other articles of
valne belonging to the claimant aud debcr)bed in detail i in hls
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petition, which at the time and place of taking were reason-
ably worth in the aggregate the sum of £963.

Said property was taken, as aforesaid, without just canse or
provocation on the part of the owner or the agent in charge,
aud bas not been returned, or paid for.

[Il. At the time of said depredation the Hoopa and the
anknown Indians, by whom the same was committed, were in
amity with the United States, no Indian troubles or hostilities
peing shown at the time and in the vicinity thereof,

Mr. William B. King for the claiméntu

Mr. Lincoln B, Smith (with whom was Mr. Assistant Attor-
ney-General Thompson) for the defendants.

Howry, J., delivered the opinion of the court:

The plaintiff m this case, prior to 1867, entered upon a tract
of unsurveyed Government land in Humboldt County, Cal.,
and erected thereon certain improvements, consisting of a
dwelling and outhouse, and also planted a crop of corn thereon.
The improvements erected on this land were made out of tim-
ber cut from the public domain.

In June, 1867, while plaintift was absent from his house,
Indians attacked his dwelling, shot his wife, burned the dwell-
ing and.outhouse, destroyed his growing crop and other prop-
erty on the premisés. This action is brought to recover for
tbe property so destroyed, including the improvements erected
on said premises under the Act of March 3, 1891 (26 Stat. L.,
837).

It is earnestly insisted on behalf of the defense that he can
not recover for the improvements erected on said land and de-
stroyed by the defendant Indians; that plaintiff was a tres-
passer upon this land; had erected improvements from timber
et from Government lands without the authority or cousent '
of the Government; that the improvements became a part of
the realty, and consequently the property of the Government.
This reasoning is plausible, and advances the correct rule as
applicable to a trespasser' who takes possession of another’s
real estate and makes improvements thereon. But this is not
the correct rule to apply.in this case. The plaintiff in occupy-
ing the public domain and building thereon from materials
obtained therefrom can not be termed a trespasser in the eyes
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of the Jaw. We know of no law, nor have we been cited to
any by learned counsel for defense, making it unlawful fop
plaintiff to occupy and improve unsurveyed public lands. © Oy
the contrary, the policy of the Government has been to invite
immigration to these unsettled frontier lands. Great induce:
ments in the way of preemption and homestead rights have
been held- out to the hardy pioneer to enter upon, settle, aﬁdi
improve such lands. Under the Act of Congress of Junef;é:f
1862 (12 Stat. L., 413), it is provided in section 1: el
4 That all the lands belonging to the United States to which’
the Indian title has been or shall be extinguished shall'be
subject to the operatious of the preemption act of the fourth
. of September, eighteen hundred and forty-oune, and under the’
conditions, restrictions, and stipulations therein meutioned
Provided, however, that when surveyed lands are claimeqd by
preemption, notice of the specific tracts claimed shall be filed’
within six months after the survey has been made in the field;’
and on failure to file such notice, or to pay for the tract
claimed, within twelve months from the filing of such notice,
the parties claiming snch lands shall forfeit such right theveto,
provided such notice may be filed with the Surveyor-General,:.
and to be noted by him on the township plats, until after
arrangements have been made by law for that purpose.” =
This act authorizes ‘and invites the preemption of all lan
belonging to the public domain to which the Indian title has.
been extinguished, whether surveyed or unsurveyed. Ar
when a party has occupied and improved unsurveyed publ
lands he has the right, under said act, of exercising the pri»
lege of claiming said land by preemption for the period of sxp
months after it shall have been surveyed. This act doeswnd(ﬁ
make it unlawful, or a trespass, to occupy and improve su
unsurveyed land, but authorizes such oceupauey and improv
ment, and upon the occupant doing this he is offered the priva
ilege not only of permanently retaining the possession of ‘saif@
land, but of acquiring an absolute title to the land itself upon
paying a small nominal consideration therefor. S
This same policy of the Government in inducing immigrants
to locate upon and improve the unoceupied public lands is cous
tained in the Act of September 4, 1841 (5 Stat. L., 453), excel’g
under that act the right by preemption to acquire the title te
the land was limited to lands which had been previously sur-,
veyed. The same policy is also expressed in the homestead
Law of May 20, 1862 (12 Stat. L., 392). : ;
In the case at bar the plaintift's right of exercising the 1)1'i_‘f§f
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lege of preempting the land occupled and 1mp10ved by him
pad not expired at the time of the depredation, and he was in
possession of the land upon the implied luvltatlou of the Gov-
ernment. His possession was not unlawful or in violation of
any act of Congress. His interest in the improvements was
such, after he had put them on the laud, he could take the
said improvements off, if he saw fit to do so, withont molesta-
tion from the Goverument. J ;

In the case of Buxton v. Traver (130 U. 8. R., 232, 235 it was
lield that a settlement upon the public lands in advance of the
public surveys is allowed to parties who, iu good faith, intend,
when the surveys are made and returned to the local land
office, to apply for their purchase. The United States make
no promise to sell such settler the land, nor do they enter into
any contract with him upon the subject. And in affirming this
case it was subsequently held that when the settler maintains
possession for several years and puts valuable improvements
thereon the Government is not precluded from dealing with
the lands as its own and from conferring them on another
party by a subsequent grant; but, on the other haund, *it
would uot be easy to suppose that Congress would, in author-
izing railroad companies to traverse the public lands, intend
thereby to give them a right to run the lines of their roads at
pleasure, regardless of the rights of settlers.” ( Washkington
and Idaho Railroad v. Osborn, 160 U. 8. R., 103,109.)

The act under which this suit is brought, and the previous
arts of Congress promising indemnification nnder certain con-
ditions, referred mainly to settlers on our frontiers, and such
rights of p10perty as such settlers had there and improve-
ments placed upon the public domain and destroyed by In-
dians in amity under the conditions shown here are properly
the subject of compensation.

In determining the values of the outhouses and dwelling,
however, we can not lose sight of the fact that the matenala
for thelr construction were taken from the public land, and
the improvements destroyed merely represented the plfunt}ﬁ s
labor.

The conclusion therefore is that the destruction of the im-
brovements placed by pl‘untlﬁ upon said land and of his other
property thereon situate by lawless Indians belon ging to the
defendant tribes in amity with the United States was a dep-
redation for which he is entitled to recover judgment against



308 Dogus v UNITED STATES ET AL, [C.ofCls}

Syllabus.
said defendants, the Hoopa Indians, and the Uuited States:
for the sum of $963, the value of the property found to be de
stroyed. ) -




