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Plaintiffs brought this action in October 1982 against the 

California State Board of Equalization, five individual members 

of the Board, and the State of California, challenging the 

application of state statutes taxing timber harvested on tribal 

land. Plaintiffs sought partial summary judgment on both 

preemption and tribal sovereignty grounds. In June 1984, the 

court granted plaintiffs' motion on preemption grounds. The 

United States Court of Appeals for the Ninth Circuit has since 

held that preemption of state law under the supremacy clause will 

not support a claim of attorneys' fees under 42 U.S.C. S 1988. 

White Mountain Apache Tribe v, Williams, 810 F.2d 844, 850 (9th 

Cir. 1984).' Plaintiffs are now before this court on a renewed 

motion for summary judgment under Fed. R. Civ. P. Rule 56(c) and 

on their motion for section 1988 attorneys' fees. They seek 



adjudication of the tribal sovereignty issue in order to qualify 

for attorneys' fees. In the alternative, they request the court 

to find that the tribal sovereignty claim constitutes a 

substantial but unadjudicated claim for purposes of obtaining 

attorneys' fees under section 1988. Upon careful consideration 

of the memoranda and accompanying documents filed both in support 

of and in opposition to the motions, the pleadings on file herein 

and counsels' arguments before this court, the court denies 

plaintiffs' motions for summary judgment and attorneys' fees for 

the reasons set forth below. 

Background 

Plaintiffs originally brought this action on October 26, 

1982, challenging application of the timber yield tax and the 

timber reserve fund tax established by the 1976 California Forest 

Taxation Reform Act (Cal. Rev. & Tax. Code fiS 38101-38908). 

Specifically, plaintiffs claimed that application of the taxing 

statutes and regulations was an unconstitutional burden on Indian 

commerce which violated the supremacy clause, United States 

Constitution, art. I, 5 8, cl. 3, as well as 25 U.S.C.SS 405-407 

and 25 C.F.R.§ 163 (1982). They further claimed that such 

application violated their tribal sovereignty and infringed upon 

their right to self-government, violated various California laws, 

and deprived them of their rights, privileges, and immunities in 

violation of 42 U.S.C. § 1983. 

Plaintiffs moved for summary judgment on federal preemption 

and infringement of tribal sovereignty grounds. On July 6, 1984, 



t h i s  c o u r t  g r a n t e d  p l a i n t i f f s t  m o t i o n  f o r  p a r t i a l  summary 

~ u d g m e n t .  Hoopa V a l l e y  T r i b e  v. N e v i n s ,  5 9 0  F. S u p p .  1 9 8  ( N . D .  

C a l .  1 9 8 4 ) .  B e c a u s e  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  s t a t e  t a x i n g  

s t a t u t e  w a s  p r e e m p t e d  by  f e d e r a l  l a w ,  i t  d i d  n o t  r e a c h  t h e  i s s u e  

o f  t r i b a l  s o v e r e i g n t y .  Id. a t  1 9 9 .  

M e a n w h i l e ,  o n  F e b r u a r y  7 ,  1 9 8 4 ,  t h e  N i n t h  C i r c u i t  h e l d  t h a t  

p r e e m p t i o n  o f  s t a t e  law u n d e r  t h e  s u p r e m a c y  c l a u s e  g e n e r a l l y  w i l l  

n o t  s u p p o r t  a n  a c t i o n  u n d e r  s e c t i o n  1 9 8 3 ,  a n d  t h e r e f o r e  w i l l  n o t  

s u p p o r t  a claim o f  a t t o r n e y s t  f e e s  u n d e r  42  U.S.C. 5 1988, t h e  

C i v i l  R i g h t s  A t t o r n e y s i  F e e s  Award Act o f  1 9 7 6 .  W h i t e  M o u n t a i n  

A p a c h e  T r i b e  v .  Wi l l i ams ,  810 F .2d  a t  850. On J u n e  2 3 ,  1 9 8 6 ,  

p l a i n t i f f s ,  i n  a n  e f f o r t  t o  p r e s e r v e  a n  a t t o r n e y s '  f e e s  c la im,  

moved t o  amend t h e i r  c o m p l a i n t  t o  c l a r i f y  t h a t  a s e c t i o n  1983 

c a u s e  o f  a c t i o n  n o t  b a s e d  o n  p r e e m p t i o n  w a s  a s s e r t e d  i n  t h e  

o r i g i n a l  c o m p l a i n t ,  On A u g u s t  1, 1 9 8 6 ,  t h i s  c o u r t  d e n i e d  t h e  

m o t i o n  t o  amend t h e  s e c t i o n  1 9 8 3  c l a ims ,  c o n c l u d i n g  t h a t  w h e t h e r  

s u c h  a c a u s e  o f  a c t i o n  w a s  a s s e r t e d  i n  t h e  o r i g i n a l  c o m p l a i n t  

w o u l d  b e s t  b e  d e c i d e d  b y  r e c o u r s e  t o  t h e  o r i g i n a l  c o m p l a i n t .  

On J u l y  2 2 ,  1 9 8 7 ,  p l a i n t i f f s  a g a i n  moved f o r  summary 

j u d g m e n t  a n d  a t t o r n e y s '  f e e s  p u r s u a n t  t o  s e c t i o n  1 9 8 8 .  T h e y  

a r g u e  t h a t  t h e y  h a v e  s u f f i c i e n t l y  a l l e g e d  a p r e e m p t i o n  c l a i m ,  a 

t r i b a l  s o v e r e i g n t y  c laim,  a n d  a g e n e r a l  t a x  i m m u n i t y  c la im,  a t  

l e a s t  o n e  o f  w h i c h  i s  c o g n i z a b l e  u n d e r  s e c t i o n  1 9 8 3  a n d  f o r  w h i c h  

a t r o r n e y s '  f e e s  a r e  a v a i l a b l e  u n d e r  s e c t i o n  1 9 8 8 .  A l t h o u g h  t h e  

c h a l l e n g e  t o  t h e  s t a t e  t a x  was a d j u d i c a t e d  i n  1 9 8 4  o n  p r e e m p t i o n  

g r o u n d s ,  p l a i n t i f f s  r e q u e s t  t h a t  summary  j u d g m e n t  b e  g r a n t e d  on 

t r i b a l  s o v e r e i g n t y  g r o u n d s .  I n  the  a l t e r n a t i v e ,  t h e y  r e q u e s t  



t h a t  t h e  c o u r t  f i n d  t h a t  e i t h e r  t h e  t r i b a l  s o v e r e i g n t y  o r  t h e  

g e n e r a l  t a x  i m m u n i t y  c la im c o n s t i t u t e s  a  s u b s t a n t i a l  b u t  

u n a d j u d i c a t e d  c l a i m  f o r  p u r p o s e s  o f  c o l l e c t i n g  a t t o r n e y s '  f e e s  

u n d e r  s e c t i o n  1 9 8 8 ,  a s  p r o v i d e d  f o r  i n  H a ~ a n s  5 L a v i n e ,  4 1 5  U.S. 

528 ( 1 9 7 4 ) .  

D i s c u s s i o n  

A .  Summary J u d g m e n t  

A l t h o u g h  p l a i n t i f f s  p r e v a i l e d  o n  t h e i r  c h a l l e n g e  t o  t h e  

C a l i f o r n i a  t a x i n g  s t a t u t e s  i n  J u l y  1 9 8 4 ,  t h e y  s e e k  t o  

r e a d j u d i c a t e  t h a t  c h a l l e n g e  o n  t h e  b a s i s  o f  e i t h e r  t r i b a l  

s o v e r e i g n t y  o r  g e n e r a l  t a x  i m m u n i t y  i n  o r d e r  t o  q u a l i f y  f o r  

a t t o r n e y s '  f e e s .  P l a i n t i f f s  f a i l e d  t o  r a i s e  o r  a r g u e  t h e  g e n e r a l  

t a x  i m m u n i t y  c la im i n  t h e  o r i g i n a l  m o t i o n s  f o r  summary j u d g m e n t ,  

a n d  o n l y  b r i e f l y  a r g u e d  t h e  t r i b a l  s o v e r e i g n t y  c la im a t  t h a t  

time. P l a i n t i f f s  n e g l e c t e d  t o  p r e s s  f u r t h e r  t h e  t r i b a l  

s o v e r e i g n t y  c laim o r  b r i n g  t o  t h i s  c o u r t ' s  a t t e n t i o n  t h e  p r o b l e m s  

a s s o c i a t e d  w i t h  t h e  N i n t h  C i r c u i t ' s  h o l d i n g  i n  Wil l iams u n t i l  

t h r e e  y e a r s  a f t e r  j u d g m e n t  o n  t h e  merits.  B o t h  t h e  d e f e n d a n t s  

a n d  t h i s  c o u r t  u n d e r s t o o d  d a m a g e s  t o  b e  t h e  o n l y  r e m a i n i n g  i s s u e  

a f t e r  t h i s  j u d g m e n t .  

A l t h o u g h  p l a i n t i f f s  d i d  r a i s e  t h e  t r i b a l  s o v e r e i g n t y  c la im 

b e f o r e  t h e  p r e s e n t  m o t i o n ,  t h e i r  d e l a y e d  e f f o r t s  e v o k e  a s i m i l a r  

r e s p o n s e  t o  t h a t  o f  t h e  N i n t h  C i r c u i t  i n  Wil l iams.  " [ T l h i s  i s  a 

case w h e r e  t h e  . . . c l a i m s  w e r e  n e v e r  p r e s s e d  b e y o n d  t h e  

o r i g i n a l  f e d e r a l  c o m p l a i n t  u n t i l  t h e y  were d u s t e d  o f f  f o r  u s e  i n  

s e e k i n g  a f e e  a w a r d  u n d e r  § 1 9 8 8 . "  810 F.2d a t  854 .  



P l a i n t i f f s  h a v e  b e e n  a w a r d e d  r e l i e f  f o r  v i o l a t i o n  o f  t h e i r  

s u b s t a n t i v e  r i g h t s .  T h i s  c o u r t  w i l l  n o t  now r e a c h  t h e  m e r i t s  o f  

t h e  t a x  i m m u n i t y  c l a i m  o r  t h e  t r i b a l  s o v e r e i g n t y  c la im e x c e p t  a s  

n e c e s s a r y  t o  r e a c h  t h e  i s s u e  d i s c u s s e d  b e l o w .  

3 .  S u b s t a n t i a l  U n a d j u d i c a t e d  C l a i m  

P l a i n t i f f s  a r g u e  t h a t  t h e  t r i b a l  s o v e r e i g n t y  c la im i s  a 

s u b s t a n t i a l  b u t  u n a d j u d i c a t e d  claim c o g n i z a b l e  u n d e r  s e c t i o n  

1 9 8 3 .  A l t h o u g h  H a a a n s  d o e s  p r o v i d e  f o r  a t t o r n e y s t  f e e s  w h e r e  

s u b s t a n t i a l  l e g a l  i s s u e s  a r e  r a i s e d  b u t  n o t  a d j u d i c a t e d ,  

p l a i n t i f f s  a r e  n o t  e l i g i b l e  f o r  f e e s  b e c a u s e  t h e i r  c la im i s  n o t  

c o - g n i z a b l e  u n d e r  s e c t i o n  1 9 8 3 .  4 1 5  U.S. a t  537-38 .  S e c t i o n  1 9 8 3  

i s  a r e m e d y  f o r  d e p r i v a t i o n s  o f  r i g h t s  s e c u r e d  by  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  o r  by  some  f e d e r a l  s t a t ~ t e . ~  P l a i n t i f f s  

a c k n o w l e d g e d  t h i s  a t  o r a l  a r g u m e n t .  T h e  N i n t h  C i r c u i t  e x p l a i n e d  

i n  Wi l l i ams  t h a t  " [ s ] e c t i o n  1 9 8 3 ,  a s  i n t e r p r e t e d  i n  T h i b o u t o t  a n d  

i t s  p r o g e n y ,  e n f o r c e s  f e d e r a l  s t a t u t o r y  r i g h t s  o n l y  a g a i n s t  

d i r e c t  v i o l a t i o n s  of  t h e  f e d e r a l  s t a t u t e  i n  q u e s t i o n . "  810 F.2d 

a t  851 n.9, T h e  c o u r t  h e l d  t h a t  t h e  s u p r e m a c y  c l a u s e ,  w h i c h  d o e s  

n o t  s e c u r e  a n y  f e d e r a l  r i g h t s ,  g e n e r a l l y  w o u l d  n o t  s u p p o r t  a n  

a c t i o n  u n d e r  s e c t i o n  1 9 8 3 .  Id. a t  850. 

S i m i l a r l y ,  t h e  Hoopa  T r i b e ' s  r i g h t  t o  s e l f - g o v e r n m e n t  

p r e c e d e d ,  a n d  t h e r e f o r e  i s  n o t  s e c u r e d  b y ,  a n y  f e d e r a l  s t a t u t e  o r  

t h e  C o n s t i t u t i o n .  M c C l a n a h a n  5 A r i z o n a  S t a t e  Tax Comm'n, 411  

U.S. 1 6 4 ,  1 7 2  ( 1 9 7 2 ) .  P l a i n t i f f s  a r g u e  t h a t  s u b s e q u e n t  f e d e r a l  

laws " p r o t e c t "  t h e  r i g h t  t o  s e l f -  g o v e r n m e n t .  S p e c i f i c a l l y ,  t h e y  

a r g u e  t h a t  t h e  Act o f  A p r i l  1864,  13  S t a t .  3 9 ,  a n d  t h e  E x e c u t i v e  

O r d e r  o f  J u n e  2 3 ,  1876 c r e a t e d  t h e  Hoopa I n d i a n  r e s e r v a t i o n  a n d  



I implicitly secured the right to self-government. Plaintiffs, 

'ttowever, never alleged the violation of these laws in the 

complaint. Like the preemption claim in Williams, the tribal 

sovereignty claim is not premised on any federal statute, and is 

therefore not cognizable under section 1983. 

Accordingly, plaintiffsf motions for summary judgment and 

for attorneys' fees are denied. 

I T  I S  SO O R D E R E D ,  

Dated: ncT fS - 1987 

finited States District Judge 



FOOTNOTES 

l ~ i l l i a m s  w a s  o r i g i n a l l y  c i t e d  a s  798 F.2d  1205. T h a t  
d e c i s i o n  was w i t h d r a w n  a f t e r  a s e r i e s  o f  r e h e a r i n g s .  T h e  
o r i g i n a l  h o l d i n g ,  h o w e v e r ,  a p p e a r s  i n t a c t  i n  t h e  f i n a l  d e c i s i o n .  

' " ~ v e r ~  p e r s o n  who . . . s u b j e c t s  . . . a n y  c i t i z e n  o f  t h e  
U n i t e d  S t a t e s  . . . t o  t h e  d e p r i v a t i o n  o f  a n y  r i g h t s ,  p r i v i l e g e s ,  
o r  i m m u n i t i e s  s e c u r e d  b y  tfie C o n s t i t u t i o n  a n d  l a w s ,  s h a l l  b e  
l i a b l e  t o  t h e  p a r t y  i n j u r e d  i n  a n  a c t i o n  a t  law,  s u i t  i n  e q u i t y ,  
o r  o t h e r  p r o p e r  p r o c e e d i n g  f o r  r e d r e s s . "  42  U.S.C. S 1983 
( e m p h a s i s  a d d e d ) .  


