
. ... ., ,. . . .. -- 
.::;;.j: L S  :- ,  , > . *.> { . . I  . ,  . 

( F i l e d :  January  1 2 ,  1983) , . :' - .  . - .. . : . : ;., -. . , .i ,..r>1 :.:.,+> :x .::-.- " " J '  

CHEYENNE-ARAPAHO TRIBES 1 Dkt, Nos. 342-70 and 343-70 
OF INDIANS OF OKLAHOMA, 1 (Claims o f  t h e  Hoopa Valley 
e t  a l .  ) Tr ibe )  

v.  
1 
1 Pleading and p r a c t i c e ;  I n t e r -  
) ven t ion  - RUSCC 24, 

THE UNITED STATES 1 

P a t r i c i a  L. Brown, Washington, D. C., a t t o r a e y  o f  record 
f o r  Hoopa Val ley Tr ibe .  Harold C. Fau lkner ,  San F ranc i sco ,  
C a l i f o r n i a ,  a t t o r n e y  of record  f o r  proposed i n t e r v e n o r .  

Robert E. F r a l e y ,  Washington, D. C. ,  w i th  whom w a s  
A s s i s t a n t  At torney  General  Carol  E. Dinkins ,  f o r  defendant .  

OPINION 

LYDON, Judge : On November 4 ,  1982,  a  motion t o  in-tervene, - 
~ncie r  U ~ L C  Rule 2 4 ( a ) ,  was f i l e d  by seven' i n d i v i d u a l s  on t h e i r  
own beha l f  and on beha l f  of  a l l  o t h e r  Ind ians  of  t h e  Hoopa 
Val lev Reserva t ion  who a r e   lai in tiffs i n  . T e s s i ~  S h n r t  u Unite 
S t a t e s ,  202 C t .  C1. 870, 4 
4 1 6 s .  961 (X974). See 
219 C t .  C 1 .  492, 596 F X  

, - -  - -  ----- --- I-.".." v .  d 
.86 F.2d 561 (1973) '  c e r t .  den ied ,  
Hoopa Val ley T r i b e  v .  United S t a t e s ,  
435 (1979)  and J e s s i e  Shor t  v. United 

- -ns ,  Defendant- 
-63 ,  decided ~ e p t e r n l  

1 /  Accompanying t h e  motion t o  i n t e r v e n e  were t h e  fol lowing 
mot ions:  (1) Motion For Permiss ion t o  Represent  Other Ind ians  
o f  t h e  Hoopa Val ley Reserva t ion  as an i d e n t i f i a b l e  group o f  
I n d i a n s ;  ( 2 )  Motion For Re l i e f  From Judgment Of February 1 0 ,  
1982 ,  i n  f avo r  o f  the  Hoopa Val ley  T r i b e ,  and (3)  Motion For 
S t a y  of  Execution and of Judgment and o f  a d m i n i s t r a t i v e  pro- 
ceed ings  t o  develop judgment d i s t r i b u t i o n  plan.  These motions 
were n o t  f i l e d  wi th  t h e  c o u r t  pending a c t i o n  on t h e  t h re sho ld  
motion t o  i n t e r v e n e .  Because it i s  concluded h e r e i n  t h a t  t h e  
inotion t o  i n t e r v e n e  must be d e n i e d ,  i t  i s  n o t  neces sa ry  t o  
docket  and a c t  on these  motions.  
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The c a t a l y s t  f o r  t h e  motion t o  i n t e r v e n e  i s  a  d e c i -  
s i o n  by t h e  United S t a t e s  Court of Claims,  rendered on 
February 1 0 ,  1982,  i n  t h e s e  c a s e s  wherein a  jud ment was 
e n t e r e d  i n  f avo r  of t h e  Hoopa Val ley Tr ibe  f o r  $ 669,150.51. 
The purpose of  movants'  mot ion,  and r e l a t e d  pape r s ,  i s  t o  
s e t  a s i d e  t h e  judgment o f  February 1 0 ,  1982,  and secu re  from 
t h i s  c o u r t  a  new judgment of $669,150.51 which they  r e q u e s t  
be en t e red  "on beha l f  of a l l  Ind ians  of t h e  Hoopa v a l l e y  
Reservat ion."  In e s sence ,  movants seek  t o  a l t e r ,  modify 
o r  change t h e  Court o f  Claims'  d e c i s i o n  o f  February 1 0 ,  
1982. 

RUSCC 24(a)  p rov ides  i n  p e r t i n e n t  p a r t :  

Upon t ime ly  a p p l i c a t i o n  anyone s h a l l  be 
pe rmi t t ed  t o  i n t e r v e n e  i n  an a c t i o n :  * * * 
(2) when t h e  a p p l i c a n t  c l a ims  an i n t e r e s t  r e -  
l a t i n g  t o  t he  p rope r ty  o r  t r a n s a c t i o n  which i s  
t h e  s u b j e c t  o f  t h e  a c t i o n  and he i s  s o  s i t u a t e d  
t h a t  t h e  d i s p o s i t i o n  o f  t h e  a c t i o n  may a s  a 
p r a c t i c a l  m a t t e r  impair  o r  impede h i s  a b i l i t y  
t o  p r o t e c t  t h a t  i n t e r e s t ,  u n l e s s  t h e  a p p l i c a n t ' s  
i n t e r e s t  i s  adequa te ly  r ep re sen ted  by e x i s t i n g  
p a r t i e s .  

This  r u l e  i s  i d e n t i c a l  t o  F.R.C.P. 24(a)  ., Therefore  cases  
* apply ing  and i n t e r p r e t i n g  F.R.C.P. 24(a). a r e  p e r t i n e n t  and-  - 

h e l p f u l .  

I t  i s  t o  be no ted  t h a t  f i r s t  and foremost  a  motion t o  
i n t e r v e n e  under Rule 24 (a )  must be " t imely ."  The ques t ion  
o f  t i m e l i n e s s  i s  l a r g e l y  committed t o  t h e  d i s c r e t i o n  of 
t h e  t r i a l  c o u r t .  N ~ C P - V .  New York, 413 U.S. 345, 366 
(1973). Absent unusual  and compell ing c i rcumstances ,  a  

where, a s  

[T lhe re  i s  cons ide rab le  r e l u c t a n c e  on t h e  p a r t  
o f  c o u r t s  t o  a l l ow i n t e r v e n t i o n  a f t e r  t h e  a c t i o n  
has  gone t o  judgment and a s t r o n g  showing w i l l  



be required of t h e  app l i can t .  Motions f o r  i n t e r -  
vent ion  a f t e r  judgment o r d i n a r i l y  r a i l  t o  meet 
t h i s  exac t ing  s tandard and a r e  denied. 

Movants claim t h a t  they were unaware u n t i l  a f t e r  judg- 
ment was entered i n  t h i s  case t h a t  the  p o s s i b i l i t y  ex i s t ed  
t h a t  they  would not  be allowed t o  share  i n  t h e  judgment 
funds. However 7-movants, i n p l i e d l y  concede they were aware* 

f  c laims being*itigated by t h e  Woopa Valley Tribe i n  these 
&ses. Movants do no t  con tes t  the  m e r i t s  of t h e  se t t lement  

i t s e l f ,  but  r a t h e r  c o n t e s t  the  r i g h t  of the  Hoopa Valley 
Tribe t o  be t h e  s o l e  r e c i p i e n t  of the  d i s t r i b u t i o n  of the 
judgnent proceeds. Since movants were aware, o r  should have 
been zware, of t h e  pendency of t h e  Hoopa Valley T r i b e ' s  
claim i n  these  cases ,  they should have, and could have, 
intervened long before  judgment was entered i n  these  cases 
i n  order  t o  p r o t e c t  whatever i n t e r e s t  they might have i n  any 
prospect ive  judgment t h a t  might be entered .  

The claim of the  Hoopa Valley Tribe i n  these  cases was 
f i l e d  i n  the  Court of Claims on October 8 ,  1970, over 12 
years  ago. A l i a b i l i t y  dec i s ion  was rendered i n  favor  of 
t he  Hoopa Valley Tribe on March 19 ,  1975, 206 C t .  C1 .  340, 
512 F.2d 1390 (1975). The m a t e r i a l s  before t h e  cour t  
i n d i c a t e  t h a t  the  movants here in  and/or  t h e  p l a i n t i f f s  in  
J e s s i e  Short  v. United S t a t e s ,  C t .  C 1 ,  No. 102-63, whom- 
the movants seek t o  represent  h e r e i n ,  were aware of t h i s  
dec is ion  and i t s  s i a f i c a n c e .  Yet, they d i d  not  seek t o  
rnt-ervene In  these  cases  a t  t n a t  time o r  a t  any reasonable 
time t h e r e a f t e r ,  During t h i s  e n t i r e  period of t ime, movants 
and o t h e r  Indians of the  Hoopa Valley Reservat ion,  so-cal led 
Yurok Ind ians ,  were l i t i g a t i n g  t h e i r  r i g h t  t o  share  i n  the  
proceeds of Reservation timber so ld  by the  Hoopa Valley 
Tribe i n  J e s s i e  Short  v. United S t a t e s ,  C t .  C 1 .  No. 102-63. 
The p e t i t i o n  in  J e s s i e  Short  was f i l e d '  i n  t h e  Court of Claims 
on March 27, 1963. In t h a t  case ,  the  Yurok Indians a s se r t ed  
t h e i r  r i g h t  and i n t e r e s t  in  Reservation moneys received by 
the  Hoopa Valley Tribe.  2/ Accordingly, t h e  c o n f l i c t  
between t h e  Hoopa Valley Tr ibe  and the  Yurok Indians ,  movants 
and o the r  Indians who seek t o  in tervene  h e r e i n ,  over Reser- 
va t ion  moneys and proceeds was wel l  e s t ab l i shed  and well  
known as f a r  back a s  1963. Since the  claims of the  Hoopa 

2 /  I t  i s  i n t e r e s t i n g  t o  no te  t h a t  the  Hoopa Valley 
~ r i b e :  on motion f i l e d  before judgment, was allowed t o  
in tervene  i n  t h a t  case.  See J e s s i e  Short  v. United S t a t e s ,  
202 C t .  C 1 .  870, 873, 4 8 6 X 2 d  561 (1973). 



Valley Tr ibe  i n  t h i s  case were f i l e d  i n  1970, it i s  n o t  
unreasonable t o  conclude t h a t  movants, a t  t h e  very l e a s t ,  
should have been aware of the  T r i b e ' s  claims f o r  m i s -  
management of funds and t h e  poss ib le  i n t e r e s t  of Yurok 
Indians t o  p a r t i c i p a t i o n  i n  the  d i s t r i b u t i o n  of any judg- 
ment funds t h a t  might r e s u l t  from such a  l awsu i t  sometime 
a f t e r  1970. Since the  J e s s i e  Short  l i t i g a t i o n  es t ab l i shed  
t h e  Hoopa Valley T r i b e ' s  r e f u s a l  t o  recognize the  Yurok's 
i n t e r e s t  i n  moneys generated by Reservation a c t i v i t i e s ,  
movants and o t h e r  Yuroks should have known t h a t  in t e rven t ion  
t o  p r o t e c t  t h e i r  i n t e r e s t s  was requi red  i n  these  cases .  I t  
i s  no t  unreasonable t o  conclude t h a t  movants should have 
intervened within a  reasonable period of time a f t e r  t h e  
Court of  Claims held i n  i t s  March 19 ,  1975, dec is ion  i n  
these  c a s e s ,  and r e l a t e d  c a s e s ,  t h a t  t h e  Hoopa Valley Tr ibe ,  
and o t h e r  Indian t r i b e s ,  w e r e - e n t i t l e d  t o  recover moneys 
from t h e  government f o r  mismanagement of t r i b a l  funds. 
Movants and o t h e r  Yurok Indians on whose behalf  movants 
plead were aware of t h i s  dec i s ion  and should have intervened 
i n  1975 o r  1976 s i n c e  it was obvious t o  them, o r  should have 
been, t h a t  t h e  Hoopa Valley Tribe considered the  t r i b a l  
funds mismanaged t o  be t h e i r  s o l e  property.  31 Movants 
here  have f a i l e d  t o  meet t h e  exact ing  s tandarx  required t o  
permit in t e rven t ion  a f t e r  judgment has  been entered.  - See 
McClain v. Wagner Elec.  Corp., supra.  - 

Quite  a p a r t  from the  s t r i n g e n t  s tandard.  f o r  permit t ing.  
i n t e r v e n t i o n  a f t e r  a  judgment has  been en te red ,  movants 
have f a i l e d ,  i n  any e v e n t ,  t o  persuade t h a t  they have met 
t h e  t ime l iness  requirement of Rule 24(a) .  - See Sumitomo 

31 Movants seek t o  absolve themselves of any respon- 
s i b i l i t y  i n  t h i s  regard by arguing t h a t  t h e  Hoopa Valley 
Tr ibe  had a  f i d u c i a r y  duty t o  br ing  movants i n t o  these  cases .  
Given t h e  h i s t o r y  of the  a d v e r s a r i a l  r e l a t i o n s h i p  between 
t h e  Hoopa Valley Tribe and t h e  Yuork Indians ,  movants he re in ,  
over  Reservation monies, i t  i s  d i f f i c u l t  t o  accept  movants' 
content ion  t h a t  u n t i l  r e c e n t l y  they bel ieved t h a t  t h e  Tribe 
was a c t i n g  i n  a  f i d u c i a r y  o r  r e p r e s e n t a t i v e  capaci ty  on t h e i r  
beha l f .  Movants could have and should have intervened i n  
t h e s e  cases  long before  t h e  p a r t i e s  engaged i n  any se t t lement  
n e g o t i a t i o n s .  Had they done so they could e a s i l y  have as -  
s e r t ~ d  t h e i r  a l l eged  i n t e r e s t  i n  t h e  m a t t e r ,  and thus  have 
avoided t h e  p resen t  s t a t e  of a f f a i r s .  Movants "waited com- 
f o r t a b l y  i n  t h e  shade while another  does b a t t l e  f o r  h i s  r i g h t s . "  
Elovants now want t o  leave  t h e i r  "cool r e t r e a t  t o  sha re  i n  the  
bounty." Reynolds Pletals Co. v. United S t a t e s ,  194 C t .  C 1 .  
309,  316, 438 F.2d 983, 987 (1971). Movants f a i l  t o  persuade 
they  should be allowed t o  do -so.  

- 



Metal Industries, Ltd..v. Babcock & Wilcox, 669 F.2d 703, 
707 (USCCPA, 1982). 

Generally, three tactors are weighed in making timeli- 
ness determinations under Rule 24(a). These factors were 
set forth in Sumitomo Metal Industries, Ltd. v. Babcock & 
Wilcox, supra, 669 F.2d at 707 as tollows: 

(1) the length of tine during which the 
would-be intervenor actually knew or reasonably 
should have known of his right to intervene in 
the case before he applied to intervene; 

(2) whether the prejudice to the rights 
of existing parties by allowing intervention 
outweighs the prejudice to the would-be inter- 
venor by denying intervention. 

(3) existence of unusual circumstances 
militating either tor or against a determination 
that the application is timely. 

First, given thekinordinate lengrh ok  time that elapsed 
rom the time movants tirst knew, or reasonably should have 
nown ot their right to intervene (March 1975) and the -time 
the movants actually applied tor intervention (November 26, 
1982), the balance with respect to this tirst factor weighs - 

heavily against movants. 

Second, the prejudice to the rights or the existing 
parties by allowing intervention substantially outweighs 
the prejudice, it any, to the movants by denying inter- 
vention. Intervention by movants would, in etfect, set 
aside a final judgment resulting irom a settlement agree- 
ment between the Hoopa Valley Tribe and the government 
which was the culmination of 12 years ot protracted liti- 
gation. Further, since the interest which movants assert 
is not clearly established beyond cavil, intervention would 
most probably necessitate reopening of proceedings to de- 
termine the viability ot said interest thereby putting 
plaintiff and the government back in litigation. In con- 
trast, the prejudice to the movants by denying intervention, - 
which isq" the sole result of movants ' sitting .on - the ir  rights, 
is slighF, if indeed, existent. While the movants may face 

s h e  prospect oi being excluded from the distributi~n_pf _ 
judgment tunds,they have made no showing that other tuture 
avenues of reliei, either in Congress, or against the Tribe 



or others are totally unavailable. 4 /  On balance, the 
prejudice to the existing parties outweighs any prejudice 
movants nay experience. 

Finally, based on all the circumstances in this case, 
it is concluded that there are no "unusual circumstances" 
present in this case compelling a determination that the 
application is timely. ~umitomo Metal Industries, Ltd. v. 
Babcock & Wilcox, supra, 669 F.2d at 7 0 9 .  Considering_ 
the extraordinarily long time during which movants".hose 
not to intervene, the substantial prejudice to thew' 
existing parties if movants were permitted to intervene, 
and the fact that a final judgment has been entered, 
the circumstances of this case clearly compel a ruling 
that intervention be denied. 

Upon consideration oi ali the circumstances and the 
rather detailed submissions of the movants and the parties, 
IT IS ORDERED that movants' motion to intervene is denied. 
See NAACP v. New York, supra, 413 U.S. at 366. The clerk - 
is directea toreturn to the movants the undocketed motions, 
and complaint, see note 1, supra, which accompanied the - 
intervention motion herein denied. 

41 The matter of distribution of the judgment funds, 
which-is the core of movants' concern, has not yet been 
finalized. The plan of distribution, it is the court's 
understanding, is presently before the Congress for appro- 
priate action. Movants, it is understood, are seeking to 
have Congress include them in any plan of distribution. 
Failing in this, movants may still have recourse to an 
appropriate court to compel distribution "in accordance 
with applicable law." see Cheyenne-Arapaho v. United 
States, 229 Ct. C1. - , 6 7 1  F.2d 1 305, 1310, n . m  
text. Indeed, movants in their briefs advise that should 
they be denied intervention herein, they will seek to include 
their claim to the distribution oi the judgment funds here 
in issue as part of their damage claim in the pending case 
of Jessie Short v. United States, Ct. C1. No. 102-63. It 
has been held that where relief is available elsewhere. . - 

intervention is inappropriate. Meridian Homes Corp. v. 
Nicholas W. Prassas & Co. 89 F.R.D. 552 (N.D. Ill. 1981). 


